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Prof. Dr. Stevan Lilić*

CONSTITUTIONAL CRISIS IN SERBIA – REVISION 
OF THE EXISTING CONSTITUTION OR ADOPTION 

OF A NEW ONE?

Socio-Political Context

Since the beginning of 2025, the situation in Serbia has been marked 
by a profound political, structural, social, moral, as well as institutional 
constitutional crisis. Following the tragedy of 1 November in Novi Sad, 
when sixteen innocent people lost their lives in a single moment, and 
as the competent authorities failed to immediately initiate appropriate 
proceedings to determine criminal and other forms of responsibility, 
protests began in Novi Sad, Belgrade, and later spread to all other 
cities across Serbia. These protests were followed by student protests 
which, above all, demanded that the competent state institutions 
conduct an investigation and provide full access to the construction 
documentation, since all circumstances indicated that the matter 
involved a serious act of corruption.

However, the authorities failed to provide the necessary answers 
regarding responsibility, while the highest state officials and institutions 
openly, publicly, and systematically misled citizens by claiming that 
no construction works had been carried out on the part of the station 
that collapsed. Suspicion was further reinforced by the fact that 

* Prof. Dr. Stevan Lilić, Full Professor at the Faculty of Law of the University of 
Belgrade (retired); Full Professor at the Faculty of Legal Sciences of the University of 
Donja Gorica – Podgorica.
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statements issued by various state bodies contained identical denials, 
both in substance and in wording. On the other hand, day by day, the 
facts increasingly pointed to the contrary, bringing to the surface what 
appeared to be a “deliberate deception” (the so-called animus fraudis).

This, in turn, triggered massive daily demonstrations, blockades, 
and protests involving tens and even hundreds of thousands of Serbian 
citizens. Students and protesters have been blocking university faculties 
and roads throughout the country, with the aim of “unblocking” the 
competent institutions so that they may be “reset” to perform their 
legally prescribed functions, duties, and responsibilities. This primarily 
referred to the public prosecution service, headed by a person who 
has remained publicly silent for years. At the same time, the students 
sent a clear message to the non-competent republican official, who 
had begun making daily public statements on the matter, that “nobody 
is asking him anything.” In addition to the demand that institutions 
be unblocked, these protests restored a lost sense of interpersonal 
and spiritual solidarity through the daily observance of 16 minutes 
of silence for the 16 victims and, most importantly, broadened and 
consolidated a shared value-based narrative expressed in the resolute 
demand: iustitia hic et nunc (justice here and now.

The months-long student blockades and citizens’ protests 
constitute a direct response to the structural crisis and the current 
social and political situation in Serbia. The student movement has 
emerged as a major force for change, particularly in light of the 
growing support it enjoys among the public. According to public 
opinion research conducted by the non-governmental organization 
CRTA, approximately 80 percent of citizens support the students.1 As 
the survey data indicate, the increase in optimism about the country’s 
future is driven primarily by the energy generated by the student 
protests rather than by confidence in government policy or economic 
conditions. In the context of increasingly likely constitutional reform, 
particular importance attaches to the so-called Student Edict, adopted 
in Niš on 1 March, which, as a declaration for the restoration of freedom 

1 https://crta.rs/ubedljiva-podrska-gradjana-srbije-studentskim-zahtevima-i-
protestima/
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and constitutional government, sets out principles relating to freedom, 
the state, justice, youth, dignity, knowledge, solidarity, and the future. A 
turning point came on 15 March 2025 in Belgrade, when the authorities 
responded to a protest attended by several hundred thousand citizens 
(approximately 500,000) with excessive force, including the alleged 
use of a controversial and legally prohibited sonic device.

Delegitimization of the Constitution

The central and essential question concerning the existing constitutional 
framework in Serbia is whether the current Constitution of Serbia, in 
whole or in part, still functions politically and legally. What is at issue 
is a series of political, legal, social, and value-based “realities” that give 
rise to the opening of the (sensitive) question of the “delegitimization” of 
the existing constitutional framework, as well as of the Constitution of 
Serbia of 2006 itself. This segment includes, inter alia, issues relating to 
the value-based contamination of the public interest, public institutions, 
and public functions; the political usurpation of institutions within the 
constitutional system; the sustainability of the current Constitution 
of Serbia in the context of the “normalization of relations” between 
Belgrade and Priština and the fact that Kosovo constitutes an area of 
special jurisdiction; distortions and manipulations within the electoral 
system; uneven economic development across different regions; drastic 
disproportions in the territorial organization of the Republic; excessive 
centralization and the neutralization of the original competences of 
local self-government units, etc.

How can the massive entropy generated by arbitrary, unlawful, 
and unethical political decisions, which have trapped the public 
interest, public institutions, and public functions within a vicious 
circle of “suspended democracy,” be neutralized? One possible option 
is to re-examine the existing general constitutional framework and 
the corresponding constitutional assumptions that could effectively 
contribute to the restoration of impaired constitutionality in Serbia.

Starting from the premise that the current constitutional system 
has been “delegitimized,” since, as a safeguard (“constitution”), it failed 
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to prevent severe deformations of the political and institutional system, 
we hereby point to certain “open issues” that require a thorough and 
systematic approach to their resolution (regardless of whether the 
chosen outcome is the revision – fix it – of the existing Constitution, or 
the adoption of a new Constitution – clean slate): reform of the existing 
electoral system (“I vote for one MP/councilor and get another”); the 
non-transparent appointment of Constitutional Court judges (there is 
no procedure, only nominators; public presentation of candidates is 
necessary); monetary penalties (from personal sources) for failure to 
act (e.g., where the Ombudsman fails to submit a report to the National 
Assembly); regionalization of Serbia (the status of autonomous 
provinces – Vojvodina/Kosovo); introduction of a bicameral instead 
of a unicameral republican parliament and reduction in the number of 
MPs (House of Regions, House of Citizens); election of the President 
of the Republic in Parliament (thereby preventing the usurpation of 
executive power by the President); adjustment of the character of the 
constitutional law implementing the (new) Constitution, as well as other 
“corrections” of certain inconsistencies (e.g., court judgments should be 
rendered “in the name of the law,” not in the name of the people, since 
judges are not elected by the people’s assembly; the President of the 
Republic expresses not “state” but national unity, nor is the President 
the “head of state” or the “commander-in-chief”; it is not appropriate 
for the anthem of a secular state to invoke “God,” nor for the state 
coat of arms of the Republic to contain a crown, etc.). Finally, in the 
context of prospective membership in the European Union, Serbia 
would have to harmonize certain provisions of its Constitution with 
the acquis communautaire of the Union.

In that context, it is necessary, from the perspective of the 
existing constitutional framework, to raise relevant questions sine ira 
et studio, i.e., impartially, and to accept objective results that perhaps 
do not correspond to our subjective expectations. The preliminary 
issue concerns the relationship between the political legitimacy and 
the procedural legality of the current Constitution of Serbia, namely 
whether, and if so, in what respects the existing Constitution of 
Serbia has specifically advanced or undermined the strengthening of 
democratic institutions. As has been pointed out:
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“Under the current populist government, the emerging 
constitutional democracy in Serbia is gradually being replaced 
by Schmitt’s plebiscitary conception of democracy and populist 
constitutionalism. The appeal to the ‘general will of the people’ is 
being used to a significant extent to undermine the institutions 
of constitutional democracy in Serbia, including the separation 
of powers, governmental accountability, and the protection of 
human rights. ”2

Contradictions in the Adoption 
of the 2006 Constitution

Although a new Constitution of Serbia had been in preparation for 
a considerable period of time, the actual text was drafted “suddenly 
and unexpectedly,” and the adoption procedure was expedited. While 
there were no formal or procedural legal violations in the process of 
adopting the new Constitution, a public objection was raised that the 
new Constitution was the product of a political compromise among 
the three largest parliamentary political parties3, from which not only 
the broader political public, but practically the entire professional 
community, had been excluded. Such haste was primarily conditioned 
by two political reasons. First, there was an attempt to pre-empt an 
unfavorable outcome regarding the status of Kosovo by emphasizing 
in the Constitution that Kosovo was “an integral part of the State of 
Serbia.” Bearing in mind that the adoption of the Constitution had 

2 Under the present populist rule slowly emerging constitutional democracy 
in Serbia has been gradually changed for Schmitt’s identitarian and plebiscitary 
conception of democracy and populist constitutionalism. An appeal to ‘the 
general will of the people’ is used to a significant extent to erode the emerging 
institutions of constitutional democracy in Serbia, including separation of powers, 
governmental accountability and human rights protection.” – Violeta Beširević, 
”If Schmitt were alive (...) Adjusting Constitutional Review to Populist Rule in Serbia” (www.
researchgate.net/publication/341965080), p. 198.

3 Democratic Party (DS) led by Boris Tadić, Democratic Party of Serbia (DSS) led by Vojislav 
Koštunica, and Socialist Party of Serbia (SPS) led by Ivica Dačić.
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to be confirmed by referendum (by a majority of the total number of 
registered voters), this position would thereby be covered by “popular 
legitimacy.” Second, a particular reason for the “express” adoption 
of the new Constitution of Serbia was the fact that Serbia had, by 
default, become an independent and sovereign state when Montenegro 
withdrew from the State Union of Serbia and Montenegro in May 
2006, and therefore, as a “new state,” Serbia also had to adopt a 
“new constitution.” However, the new Constitution of Serbia of 2006 
was not as new as it was publicly presented at the time. The primary 
political objective was to adopt a new constitution that would replace 
the earlier “Milošević Constitution,” rather than to adopt a genuinely 
“substantially different” constitution in relation to the Constitution of 
Serbia of 1990.

In connection with these arguments, the observations made by 
Professor R. Marković (incidentally, the author of the 1990 Constitution 
of Serbia) are particularly significant. Among other things, he stated: 
“According to the scope and systematization of constitutional 
matter, the conception of the basic constitutional institutions, and 
the overall structure, this is not a new constitution but largely a 
corrected Constitution of the Republic of Serbia from 1990. In terms 
of normative wording, it is a combination of formulations taken from 
the Constitution of the Republic of Serbia of 1990, the Constitution of 
the Federal Republic of Yugoslavia of 1992, and the Charter on Human 
and Minority Rights and Civil Liberties of 2003. The formulations that 
were not taken from the aforementioned acts are exceptionally poorly 
drafted. (...) Since this Constitution is not truly new, the question 
arises as to why it was necessary at all. For two reasons, and both are 
political. At the same time, this constitutes the fundamental purpose 
of this Constitution. The first reason was to create a ‘distance,’ a ‘break,’ 
a ‘departure,’ a ‘step away’ from the ‘Milošević Constitution.’ (...) The 
second reason was for the Constitution to serve as an ‘electoral tool,’ 
as a means of securing electoral victory, to bring votes to the two 
parliamentary political parties from whose drafts the Constitution 
was composed, and, in general, to politically strengthen those parties. 
(DS and DSS) (...) The other two parliamentary parties (SRS and SPS) 
that participated in shaping the Constitution, owing to the undeniable 
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political skill of the DSS leadership standing behind the Government’s 
constitutional proposal, were drawn into the final editing of a text they 
themselves had not drafted. Consequently, neither the credit for the 
new Constitution nor the benefits it was expected to produce would 
belong to them. In order to avoid this, information became available 
to the public regarding who the real authors of the most ‘striking’ 
provisions4 of that Constitution actually were.”5

A constitution is not merely words on paper, but a system of 
values that should embody the highest ideals of freedom and inspire 
citizens’ trust in the institutions of government. For this reason, 
citizens themselves must actively participate in its adoption, rather 
than having it “bestowed” upon them as the result of a backstage 
political compromise among political parties. The consequence of this 
is that, from the standpoint of legitimacy, the Constitution bears all 
the characteristics of an “octroyed” (imposed) constitution. “We have 
an inconsistency within the value system, and such a vessel can hardly 
navigate on its own and is highly vulnerable to any socio-political or 
economic tension or turbulence.”6

The Question of Constitutional Revision

With regard to constitutional revision, Serbia is faced with a dilemma: 
whether the existing Constitution should be “repaired” through 
constitutional amendments (e.g., concerning regional autonomy) or 
whether it would be preferable simply to start “from scratch.” The 
issue is particularly difficult in political terms, but it appears that the 
so-called constitutional reality (e.g., Kosovo) has outgrown the existing 
constitutional framework and that, instead of “repairs and patchwork 

4 Reference is made to the then Prime Minister Koštunica (Author’s note).
5 Ratko Marković, “The Constitution of the Republic of Serbia of 2006 – A 

Critical View” (“Ustav Republike Srbije iz 2006 – Kritički osvrt”),, Anali Pravnog 
fakulteta u Beogradu, br. 2, 2006, p. 5 (pp. 5–46).

6 RSE: 17.05.2009 (https://slobodnaevropa.org/a/press_klub_stevan_lil- 
ic/1732168.html#relatedInfoContainer)
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solutions,” it would be better to make a serious effort for Serbia, through 
a transparent public debate (rather than merely a so-called “debate 
in public”) and broad social consensus, to reach agreement on a new 
“constitutional framework” that would define the fundamental social 
values (e.g., prohibition of discrimination, guarantees of workers’ rights, 
respect for freedoms and human dignity, regional autonomy and local 
self-government, etc.) and establish the foundations of an open and 
democratic society based on the principles of the rule of law, separation 
of powers, political pluralism, and free market competition.

Another issue concerning constitutional revision relates to the 
procedure itself, i.e., how the Constitution should be revised. A whole 
range of possible solutions exists in this regard. One option is to 
proceed in accordance with the provisions of the current Constitution 
governing revision through constitutional amendments, while another 
is to adopt an entirely new constitution through that same procedure. 
There are also proposals that, as was once the case in the era of 
constitutional monarchies, a new constitution should be adopted by 
a constituent assembly. However, this is currently not legally possible, 
because a law on a constituent assembly would first need to be 
enacted (and according to the practice of our Constitutional Court, 
the Constitution cannot be amended by statute). Lawyers and their 
professional associations seem to struggle most with this issue, as they 
remain unable to escape the vicious circle between actual reality and 
legal normativism. Furthermore, the question also arises as to the role 
of the so-called constitutional law implementing the Constitution. As 
has been pointed out: “In the substantive sense, a constitutional law 
(...) is an implementing law that may regulate only those matters which, 
by their content, encompass, as expressly stated in the Constitution 
itself, the ‘implementation of constitutional amendments.’ Namely, the 
content of the Constitutional Law consists of norms of a transitional 
character, i.e., transitional provisions, whose validity is temporally 
limited and which cease to apply upon the expiry of the statutory period 
prescribed for the transition from one constitutional state to another.”7

7 Cf: Olivera Vučić, “Constitutionality of the Constitutional Law” (“Ustavnost 
ustavnog zakona”), in Stevan Lilić (ed.), Perspectives of the Implementation 
of European Standards in the Legal System of Serbia – Vol. 1 (Perspektive 
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Constitutional Contradictions Concerning the Function 
of the President of the Republic

One of the issues that warrants closer examination concerns two 
constitutional misconceptions: first, that the President of the Republic 
is the “head of state,” and second, that the President “embodies the 
unity of the state.” The first misconception relates to the theory of a 
dual-headed (bicephalous) executive, according to which executive 
authority in Serbia is shared between the Government and the President 
of the Republic. This view is incorrect, as it finds no support in the 
Constitution. The thesis was once advanced, as a particularly effective 
piece of political spin, by the constitutional law scholar Ratko Marković, 
despite the fact that executive authority is not divided between the 
Government and the President. Indeed, Marković himself participated 
in drafting the Constitution, which contains no provision establishing 
such a division of powers. Supporters of this view point to the fact that 
the Government proposes ambassadors while the President formally 
appoints them (and also confers the mandate to form a government). 
Yet the same logic would lead to the conclusion that the President 
shares legislative authority, since he promulgates laws and possesses 
a suspendive veto, and even judicial authority, since he has the power 
to grant pardons. The theory of dual-headed authority therefore fails 
as a legal syllogism: taken to its logical conclusion, it would imply 
that the President participates simultaneously in all three branches 
of government, a proposition that is plainly absurd.

The second incorrect thesis concerns the claim that the President 
of the Republic is the “head of state” exercising the “supreme state 
authority.” This concept was derived from the first thesis, i.e., from the 
claim that executive power is dual-headed because it is shared between 
the President and the Prime Minister. However, as in the previous 
case, this is likewise incorrect and has no basis in the Constitution 
of Serbia, since no such provision exists therein. The motive behind 
this political spin was to present the President of the Republic (at 

implementacije evropskih standarda u pravni sistem Srbije Knj. 1), Pravni fakultet, 
Belgrade, pp. 118–131.
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the time, Milošević) to the public as the “head of state,”  i.e., as the 
supreme holder of state authority. Although, under the Constitution, 
the President is not a holder of state authority, the thesis that the 
President of the Republic is the head of state exercising supreme state 
authority is once again being particularly promoted today through 
pro-regime media outlets.

According to the Constitution, Serbia as a state is founded upon 
two basic principles: the rule of law (Article 3) and the separation 
of powers (Article 4).8 The Constitution provides for only three 
distinct forms of state power (as well as a number of so-called 
constitutional functions). State authority is exercised exclusively 
by three constitutionally authorized structures of state bodies: (a) 
legislative power is exercised by the National Assembly (Article 98), 
(b) executive power is exercised by the Government (Article 122), and 
(c) judicial power is exercised by the courts (Article 142). At the same 
time, this means that the Constitution has not authorized any other 
body or institution to exercise “state authority,” since that would imply, 
contrary to Article 4, the existence of more than three forms of state 
power. From the foregoing, it follows that the person performing the 
“constitutional function” of the President of the Republic does not 
exercise any branch of state power, and certainly not the “supreme 
state authority.” Consequently, it cannot be said that in Serbia the 
President of the Republic is the head of state. The claim that the 
President of the Republic is the “head of state” (and the “commander-
in-chief”) represents nothing more than tabloid clichés and political 
spin disseminated by the current regime, intended to “throw dust in the 
eyes” of uninformed laypersons. In Serbia, the President of the Republic 
is neither the head of the state administration (i.e., the American 

8 Cf: Stevan Lilić, “Executive Power and Administration in Parliamentary 
and Presidential Systems of Separation of Powers” (“Izvršna vlast i uprava 
u parlamentarnom i predsedničkom sistemu podele vlasti”), Vučina Vasović, 
Vojislav Stanovčić (eds.), Post-Communism and Government (Postkomunizam i 
vlast), Yugoslav Association for Political Science and Faculty of Political Sciences, 
Belgrade, 1996, pp. 357–368; Bogoljub Milosavljević, “The Principle of Separation 
of Powers in the Constitution and Constitutional Practice of the Republic of Serbia” 
(“Načelo podele vlasti u ustavu i ustavnoj praksi Republike Srbije”), Pravni zapisi, 
br. 1, 2012, pp. 5–21.
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government) nor the commander-in-chief (as, for example, President 
Trump is in the United States), but rather a person entrusted with a 
special and relatively limited function consisting of eight specifically 
enumerated (mostly ceremonial) competences.

In connection with the President of the Republic as head of state, 
a provision was at one time also inserted “through the back door” into 
the Constitution stating that the President “expresses state unity.” This 
provision (Article 111) is declaratory in nature and does not contain 
any authority to exercise executive power, because “embodying” unity 
does not in itself imply the “exercise” of any power. The provision was, 
incidentally, introduced into the 2006 Constitution (“copy-pasted”) 
from Milošević’s 1990 Constitution (Article 9). From the very beginning, 
this formulation was persuasively challenged within the professional 
community as “inappropriate and imprecise,” and particularly 
“caesaristic,” because it in some way implies that the President of the 
Republic stands above the other branches of government.

However, the most significant characteristic (differentia specifica) 
of the constitutional function of the President of the Republic lies in 
the fact that the Constitution expressly does not permit the President 
to engage in active politics. Article 115 provides that: “The President of 
the Republic may not perform any other public office or professional 
activity,” which is further confirmed by the Law on the President of 
the Republic (Article 9) and the Law on the Prevention of Corruption 
(Article 1). During the term of office, the Constitution does not permit 
the President of the Republic to engage in political activities, nor 
does it recognize the President as occupying some “supreme political 
position.” During an active mandate, the President of the Republic 
is not permitted to perform the function of president of a political 
party, to establish new political movements, to conduct promotional 
political campaigns, to organize, actively participate in, or lead political 
gatherings, rallies, or counter-rallies, to participate in television 
“political-entertainment” programs, to appear in politically promotional 
advertisements, or to head any electoral lists in elections in which the 
President is not personally participating (e.g., local elections). In that 
context, the President of the Republic is likewise not competent to 
conduct foreign policy, nor to promote stadiums and similar sports 
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facilities, nor to promote commercial exhibitions. Last but not least, 
the President of the Republic is not competent to preside over sessions 
of the Government of Serbia, nor to issue instructions to ministers 
or demand explanations from them. In order to preserve, at least to 
some extent, the principles of the rule of law and separation of powers, 
the function of the President of the Republic must be returned to the 
constitutional framework from which it has stepped ultra vires.

Constitutional Frameworks of Provincial Autonomy

A particularly important open constitutional issue concerns the 
constitutional contradictions of provincial autonomy.9 The Constitution 
of the Republic of Serbia (2006) establishes the general political, 
legal, and normative framework for provincial autonomy and local 
self-government. The fundamental constitutional premise of provincial 
autonomy and local self-government is contained in a special provision 
of Part One (“Principles of the Constitution”), entitled Provincial 
Autonomy and Local Self-Government (Article 12): “State power shall 
be limited by the right of citizens to provincial autonomy and local 
self-government. The right of citizens to provincial autonomy and local 
self-government shall be subject only to supervision of constitutionality 
and legality.” The Constitution of Serbia distinguishes between three 
modalities of autonomous provinces: (a) an autonomous province with 
“provincial autonomy” (the Autonomous Province of Vojvodina); (b) an 
autonomous province with “substantial autonomy” (the Autonomous 
Province of Kosovo and Metohija); and (c) possible future autonomous 
provinces (whether with “provincial autonomy,” “substantial autonomy,” 
or some third form of autonomy).

In this regard, the Constitution provides, inter alia, that: “Citizens 
shall have the right to provincial autonomy” (Article 176); “Autonomous 

9 Cf: Stevan Lilić, “Regionalization, European Experiences, and Constitutional 
Contradictions of Provincial Autonomy in Serbia” (“Regionalizacija, evropska 
iskustva i ustavne protivrečnosti pokrajinske autonomije u Srbiji”), in Mijat 
Damjanović (ed.), New Regional Policies and European Experiences (Nove 
regionalne politike i evropska iskustva), , Belgrade, 2012, pp. 121–134.
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provinces are autonomous territorial communities established by 
the Constitution, in which citizens exercise the right to provincial 
autonomy” (Article 182(1)); and “The Republic of Serbia shall have the 
Autonomous Province of Vojvodina and the Autonomous Province 
of Kosovo and Metohija,” while the “substantial autonomy of the 
Autonomous Province of Kosovo and Metohija shall be regulated by a 
special law adopted in accordance with the procedure prescribed for 
amending the Constitution” (Article 182(2)). The Constitution further 
defines the competences of the autonomous provinces (Article 183) 
and the legal acts they may adopt (Article 185).

With regard to the systematic and coherent establishment of 
the principles of provincial autonomy, the definition of the status, 
competences, and rights of autonomous provinces, as well as the 
regulation of relations between autonomous provinces and the Republic 
of Serbia, the Constitution contains a number of contradictions 
that hinder a clear definition of the status of autonomy within the 
existing constitutional framework. This particularly concerns certain 
contradictions between the general constitutional principle of provincial 
autonomy, according to which “state power shall be limited by provincial 
autonomy” (Article 12), and the provision stating that “citizens shall 
have the right to provincial autonomy” (Article 176), on the one hand, 
and other constitutional provisions on provincial autonomy formulated 
within Part VII of the Constitution, which defines provincial autonomy 
as a modality of “territorial organization” (Articles 182–187), on the 
other. Furthermore, the Constitution repeatedly refers to “substantial 
autonomy,” yet nowhere defines what constitutes its substance. Finally, 
the question remains open as to what exactly distinguishes “provincial 
autonomy” from “substantial autonomy.”

Contradictions of Provincial (Territorial and Substantial) 
Autonomy

In the context of the incoherence of the Constitution of Serbia with 
regard to provincial autonomy, particular emphasis should be placed 
on the possibility that constitutionally established provincial autonomy 
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may be restricted by statute, i.e., by an act of lower legal force than 
the Constitution itself. Thus, the Opinion on the Constitution of Serbia 
formulated in March 2007 by the European Commission for Democracy 
through Law of the Council of Europe (the so-called Venice Commission) 
states: “Generally speaking, many aspects of this Constitution meet 
European standards and take into account the remarks made in 
the Venice Commission’s Opinion of 2005. However, there are some 
provisions which still fall considerably below these standards, as well 
as others which are unclear or contradictory, obviously as a result of 
careless drafting.” (...) “With regard to substantial autonomy, a careful 
reading of the Constitution, especially Part VII, clearly indicates that 
this substantial autonomy is not guaranteed at the constitutional 
level at all, since almost every important aspect of this autonomy is 
delegated by the Constitution to the legislator.” (...) “It is stated that 
this right (Article 12) limits state power and is subject only to the review 
of constitutionality and legality. Although this should in principle be 
welcomed, it is regrettable that the content of this right is not specified 
in the Constitution, thereby leaving almost entirely to the legislature 
the determination of the scope of these rights.”10

R. Marković states the following: “The constitution-makers 
also provided their own version of the reasons for adopting this 
Constitution. Thus, the first reason was to preserve Kosovo and 
Metohija permanently ‘within the sovereign State of Serbia,’ as its 
‘integral part,’ which was expressly stated in the Constitution itself. 
And since the Constitution is ultimately adopted by referendum, the 
citizens of Serbia would thereby express, in the most legitimate manner, 
that Kosovo and Metohija are an ‘integral part’ of Serbia, i.e., of its 
territory. In this way, it was argued that participating in the referendum 
for this Constitution was equivalent to supporting Kosovo and 
Metohija remaining within Serbia, and vice versa. Had this really been 
the case, there would have been no need to adopt this Constitution 
at all, because the existing Constitution of 1990 already provided, in 
Article 6, that Kosovo and Metohija ‘exist’ within Serbia, while ‘the 

10 Opinion on the Constitution of Serbia, European Commission for 
Democracy through Law (Venice Commission) of the Council of Europe, CDL-
AD(2007)004, 19 March 2007.
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territory of the Republic of Serbia is unified and inalienable’ (Article 
4). The difference lies in the fact that under the 1990 Constitution, 
the Autonomous Province of Kosovo and Metohija constituted a 
form of territorial autonomy, whereas under the 2006 Constitution, 
‘substantial autonomy’ is exercised within that autonomous province. 
Since the status of Kosovo and Metohija is decided by the United 
Nations, rather than by the Constitution of the Republic of Serbia, 
certain Western media outlets assessed the undertaking of adopting 
a new Constitution as a ‘fig leaf for the loss of Kosovo and Metohija.’ 
As the second reason for adopting the Constitution, the constitution-
makers cited the new state status of Serbia, which had now become an 
independent and sovereign state. Since a change in state status also 
entails a constitutional change, Serbia required a new constitution in 
which its new state status, different from that of sixteen years earlier, 
would be emphasized. This reason is indeed justified and, of all those 
put forward, it is the only one that is objective and credible.”11

The Constitution, Autonomous Provinces, the Status 
of Kosovo, and UN Security Council Resolution 1244

Let us consider a more detailed analysis of the relevant constitutional 
and other legal documents relating to the status of the autonomous 
province.

Constitution of the Republic of Serbia (Official Gazette of the 
Republic of Serbia, Nos. 98/2006 and 115/2021)

(a)	Preamble: “Proceeding from the state tradition of the Serbian 
people and the equality of all citizens and ethnic communities 
in Serbia, and proceeding from the fact that the Province of 
Kosovo and Metohija is an integral part of the territory of 
Serbia, that it enjoys the status of substantial autonomy 
within the sovereign State of Serbia, and that such status of 

11 Ratko Marković, The Constitution of the Republic of Serbia of 2006: A 
Critical View” (“Ustav Republike Srbije iz 2006 – kritički pogled”), Anali Pravnog 
fakulteta u Beogradu, br. 2, 2006, p. 7 (pp. 5–46).
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the Province of Kosovo and Metohija entails constitutional 
obligations for all state bodies to represent and protect the 
state interests of Serbia in Kosovo and Metohija in all internal 
and external political relations, the citizens of Serbia hereby 
adopt (...).” Thus, the Preamble refers to the Province of Kosovo 
and Metohija, but not as an “autonomous province”; rather, it 
is described as a province enjoying the “status of substantial 
autonomy”.

(b)	Concept, Establishment, and Territory of an Autonomous 
Province (Article 182, paragraphs 1–2): “Autonomous provinces 
shall be autonomous territorial communities established by the 
Constitution, in which citizens exercise the right to provincial 
autonomy. The Republic of Serbia shall have the Autonomous 
Province of Vojvodina and the Autonomous Province of Kosovo 
and Metohija. The substantial autonomy of the Autonomous 
Province of Kosovo and Metohija shall be regulated by 
a special law adopted in accordance with the procedure 
prescribed for amending the Constitution.” Accordingly, 
autonomous provinces are “territorial communities” in which 
citizens exercise “provincial autonomy” (but not “substantial 
autonomy”). However, with regard to Kosovo and Metohija, 
the Constitution provides that the “substantial autonomy” of 
the Autonomous Province of Kosovo and Metohija shall be 
regulated by a special law (adopted in accordance with the 
procedure prescribed for constitutional amendment).

(c)	 President of the Republic (Article 114, paragraph 4): “I swear 
that I shall devote all my efforts to preserving the sovereignty 
and integrity of the territory of the Republic of Serbia, including 
Kosovo and Metohija as its integral part, as well as to the 
realization of human and minority rights and freedoms, respect 
for and defense of the Constitution and laws, the preservation 
of peace and prosperity for all citizens of the Republic of Serbia, 
and that I shall conscientiously and responsibly discharge all 
my duties.” Within this provision concerning the presidential 
oath, Kosovo and Metohija are referred to merely as an “integral 
part” of the territory of the Republic of Serbia, without the 
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attributes “autonomous province,” “substantial autonomy,” or 
“territorial autonomy.”

(d)	Proposal and Adoption of Constitutional Amendments (Article 
203, paragraphs 1 and 6–7): “(...) A proposal for amending the  
Constitution shall be adopted by a two-thirds majority of the 
total number of Members of Parliament. (...) The National 
Assembly shall adopt an act amending the Constitution 
by a two-thirds majority of the total number of Members 
of Parliament and may decide to submit it to the citizens 
for confirmation in a republican referendum. The National 
Assembly shall be obliged to submit the act amending the 
Constitution to a republican referendum for confirmation if 
the amendment concerns the Preamble of the Constitution, 
the constitutional principles, human and minority rights and 
freedoms, the organization of government, the declaration of 
war and a state of emergency, derogations from human and 
minority rights during a state of emergency or war, or the 
procedure for amending the Constitution.”

United Nations Security Council Resolution S/RES/1244 
(10 June 1999)

Resolution 1244, paragraph 10: “Authorizes the Secretary-General, 
with the assistance of relevant international organizations, to establish 
an international civil presence in Kosovo in order to provide an interim 
administration for Kosovo under which the people of Kosovo can 
enjoy substantial autonomy within the Federal Republic of Yugoslavia 
(...).” This provision indicates that the people of Kosovo are to enjoy 
substantial autonomy “within the Federal Republic of Yugoslavia,” 
rather than within the Republic of Serbia.

Kosovo Declaration of Independence (17 February 2008)

Kosovo Declaration of Independence, Article 5: “We welcome 
the international community’s continued support of our democratic 
development through the international presences established in 
Kosovo on the basis of United Nations Security Council Resolution 



The Day After: On the Constitution

| 76 |

1244 (1999). We invite and welcome an international civilian presence 
to supervise our implementation of the Marti Ahtisaari Plan and the 
European Union Rule of Law Mission. We also invite and welcome 
the North Atlantic Treaty Organization to retain the leading role of 
the international military presence in Kosovo and to implement the 
responsibilities assigned to it under United Nations Security Council 
Resolution 1244 (1999) and the Ahtisaari Plan, until such time as 
Kosovo’s institutions are capable of assuming these responsibilities. 
(...)” Article 12: “(...) In all these matters, we shall act consistently with 
the principles of international law and the resolutions of the United 
Nations Security Council, including Resolution 1244 (1999). (...)” It 
is evident from the foregoing that the Declaration of Independence 
of Kosovo expressly refers, on several occasions, to United Nations 
Security Council Resolution 1244 as the international legal basis for 
the declaration of independence.

However, given that no special law has been enacted (in accordance 
with the procedure prescribed for amending the Constitution) to 
regulate the substantial autonomy of the Autonomous Province 
of Kosovo and Metohija, the legal question of so-called preclusion 
arises, namely whether the constitutional provisions concerning the 
substantial autonomy of the “Autonomous Province of Kosovo and 
Metohija” have any place at all within the Constitution of Serbia. This 
is particularly relevant in view of the fact that the “Republic of Kosovo” 
exists de facto (and, to a considerable extent, de jure) as a political 
and legal entity.

The Constitution and Serbia’s Membership 
in the European Union

“By acceding to the European Union, the Republic of Serbia accepts 
that the institutions of the EU may adopt legally binding acts having 
the force of law which shall be directly applicable within its territory. 
The Republic of Serbia will participate in the adoption of such acts in 
the same manner as any other Member State of the EU. Furthermore, 
the legal order of the European Union requires that the EU acquis 
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have superior legal force in relation to domestic legal acts. (...) Upon 
accession to the EU, a state accepts the principle of the supremacy 
of EU law over domestic law, since this is a principle established by 
the Court of Justice of the European Union.”12 In this regard, it has 
also been observed: “It is both sensible and, as recent experience has 
demonstrated, necessary to incorporate an obligation to conduct a 
public debate directly into the constitutional provisions governing 
constitutional revision, even though comparative constitutional 
practice offers few examples of such an approach. The only issue on 
which all commentators of the current Constitution are in complete 
agreement concerns the deficiencies of the procedure through which 
it was adopted, namely the complete absence of a public debate.”13
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