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Finis est origo omnis novae vitae
(The end is the beginning of every new life)
Anonymous

EDITORIAL

The current political and social crisis in Serbia has led to a situation
that could be described as “a Constitution outside constitutional law.” It
unequivocally indicates the need for Serbia to adopt a new constitution
in order to restore democratic legitimacy.

Many developments over the past two decades have created the
need for a new cornerstone of Serbian statehood, both in substantive
and procedural terms. Democracy remains suspended in the absence
of a state with a clearly defined territory, institutions that uphold the
separation of powers, and respect for the rule of law.

The wandering of Serbian constitutionalism in search of a
sustainable legal form escalated particularly in the circumstances
that emerged in late 2024, following the tragedy in Novi Sad, in which
sixteen innocent bystanders lost their lives as a consequence of political
opportunism and systemic corruption.

Foundation for Liberal Public Policy organized and held the
Round Table “On the New Constitution” in Belgrade on 8 May 2025.
This volume contains edited contributions based on presentations
delivered by the participants: Prof. Dr. Irena Peji¢, Prof. Dr. Bogoljub
Milosavljevi¢, Dr. Milan Markovi¢, and Prof. Stevan Lili¢. The volume
also includes the co-authored contribution “On Constitutional Issues
and the Day After” by Prof. Stevan Lili¢ and MSc Danijel Panti¢, inspired
by a presentation delivered at the Faculty of Law in Belgrade on 24
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February at the invitation of the “Students in Blockade” movement of
this Faculty.

Members of Parliament from the Movement of Free Citizens,
Pavle Grbovi¢ and Vladimir Paji¢, also took part in the discussion at
the Round Table.

This volume is the Foundation for Liberal Public Policy’ contribution
to the so-called “day after,” when all legitimate stakeholders will be
able to engage in open dialogue and work toward a consensus on a
new constitutional order for Serbia.

A new Constitution, the adoption of which will mark the restoration
of the exalted values of justice and the rule of law, will only be possible
through broad consultations and citizen participation, thereby enabling
the new supreme legal act to endure on the basis of a broad platform
of legitimacy.

MSc Danijel Pantic¢
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MSc Danijel Pantic¢*
Prof. Dr. Stevan Lili¢**

CONSTITUTIONAL REQUIREMENTS
FOR THE RESTORATION OF SUSPENDED
DEMOCRACY IN SERBIA

DOES THE CONSTITUTION OF SERBIA FUNCTION
OUTSIDE CONSTITUTIONAL LAW?

Do arbitrary political decisions made by the highest state institutions
abolish the existing constitutional postulates of the balance
and control of powers?

Starting Premises

It is evident, as was unequivocally demonstrated by the recent
parliamentary and local elections held in late 2023 and in mid-
2024 respectively, that the key constitutional preconditions and
fundamental democratic values in Serbia have been suspended by the
ruling political regime. Growing public dissatisfaction and numerous
civic protests, particularly the mass student blockades of universities
across Serbia following the deaths of innocent bystanders at the
recently reconstructed and allegedly “safe” railway station in Novi
Sad in November last year, more than clearly indicate that Serbian

“MSc Danijel Pantic, Chairman of the Managing Board of the Foundation for Liberal
Public Policy (FLPP), founder of Eastern Bridge LLC.

" Prof. Dr. Stevan Lili¢, Full Professor at the Faculty of Law, University of Belgrade (retired);
Full Professor at the Faculty of Legal Sciences, University of Donja Gorica.
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society urgently requires what may generally be described as a “reset
to the original premises” of suspended democracy within the broadest
possible substantive and temporal framework.

A populist approach to the legitimization of the political regime is
clearly discernible, whereby, outside the framework of the Constitution
in force, the President of the Republic, despite lacking executive
constitutional powers, has unconstitutionally been presented as the
center of the overall power exercised by an usurped and authoritarian
alienated government. This is significantly reinforced by the manner
of the President’s election, which is conducted through direct popular
vote. In Serbian political life and constitutional practice, it is noteworthy
that presidential elections are the only elections in which citizens vote
directly for proposed candidates, whereas all other elections involve
voting for party lists (for legislative representative bodies at all levels:
state, provincial, and local self-government). As a consequence, the
elected President of the Republic enjoys considerable legitimacy
and, until recently, also served in practice as the formal leader of the
ruling party, which further enabled the President to influence the
selection and composition of the Government, while simultaneously
providing the ruling party with the support of a President who, under
the Constitution, represents all citizens and therefore symbolizes so-
called state unity (thereby transforming the democratic principle of the
separation of powers de facto into an authoritarian system of personal
rule). In other words, the ruling party (the Serbian Progressive Party -
SNS), as a dominant “catch-all” party, secures for itself an a prioriand
disproportionate advantage at all electoral levels through the active
support of the President of the Republic during election campaigns at
every level. Thus, for example, the President of the Republic appears
as the named leader of an electoral list in local elections despite not
being a candidate for a seat in a municipal or city assembly. From a
comparative perspective, this is an inappropriate and undemocratic
practice that amounts to an abuse of political office.

Where should one begin, and how can the massive entropy
generated by arbitrary, unlawful, and unethical political decisions,
which have trapped the public interest, public institutions, and public
offices in a vicious circle of suspended democracy, be neutralized? The
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answer may be easier and closer at hand than it first appears. Let us
begin from the “zero point” of the legal and political system

Above all, the restoration of suspended democracy in Serbia
requires a re-examination of the existing constitutional framework,
the Constitution itself, as well as those constitutional foundations
that could effectively contribute to the much-needed restoration of
democracy in Serbia.

Political life in Serbia is marked by a lack of political consensus,
without which accession to the European Union is unlikely, given that EU
membership is a strategic objective requiring a long-term commitment.
Yet the practice of the current regime has been characterized by the
systematic promotion of polarization between “us” and “them” (the
so-called “internal enemies of the state”), a pattern that has persisted
since the Serbian Progressive Party (SNS) came to power in 2012. The
latest manifestation of this trend is the proposal of “foreign agent” laws
modeled on legislation introduced in Russia under Vladimir Putin and
Belarus under Alexander Lukashenko. These measures are intended
to stigmatize civil society organizations and restrict their activities,
despite their role as independent actors within a democratic system.
In other words, the opposition and, increasingly, civil society itself are
not regarded as legitimate components of the political system or as
essential elements of a liberal-democratic order that serves as a check
on governmental power. Instead, they are portrayed as hostile forces
that threaten the authorities, largely because they represent a potential
alternative to the existing ruling structure.

Existing Constitutional Frameworks

In this context, it is necessary, within the framework of the current
Constitution, to address these questions sineira et studlio, that is, impartially,
and to accept the conclusions to which an objective analysis may lead, even
when we may subjectively regard them as unattainable or unlikely.

The central and essential question concerning the existing
constitutional framework in Serbia is whether the current Constitution
of Serbia remains politically and legally functional, either in whole or
in part. What is at issue is a series of political, legal, social, and value-
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based “realities” that have prompted the opening of the sensitive
question of the “delegitimization” of the existing constitutional
framework, as well as of the Constitution of Serbia of 2006 itself. This
includes, inter alia, issues relating to the value-based contamination
of the public interest, public institutions, and public offices; the
political usurpation of the institutions of the constitutional system; the
sustainability of the current Constitution of Serbia in the context of
the “normalization of relations” between Belgrade and Pristina, and the
fact that Kosovo constitutes an area of special jurisdiction; distortions
and manipulations within the electoral system; unequal economic
development among individual regions; drastic disproportions in the
territorial organization of the Republic; excessive centralization and the
neutralization of the original powers of local self-government units, and
so forth. All these phenomenological forms have manifested themselves
and have been scientifically recognized as an “effective phenomenon”
of the legal system during the past nineteen years, since the current
Constitution entered into force.

Bearing this in mind, the conditions are now in place for the
Constitution of the Republic of Serbia, after almost two decades, to
be amended and brought into line with changing social and political
realities, as well as with new legally relevant developments. A new
vision of the political community is needed, because a constitution is
far more than merely the supreme legal act. It is a document which,
as the foundation of a democratic system of values, provides the
framework for social life and shapes the legal order and, consequently,
the most important social relations. The value-based and identity-
related principles around which the broadest possible consensus of
all significant social actors is to be built, including political parties,
civil society organizations, employers’ associations, trade unions,
religious communities, and others, underscore the importance of the
process of drafting and adopting a new constitutional text, one that
seeks not only to reflect and define existing realities but also to set
out a vision of a new and more progressive social order toward which
democratic forces in contemporary Serbia aspire. In this process, the
substantive constitutional solutions and the process through which
they are achieved are equally important.
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Reconstruction of the Electoral System

It is more than evident that a profound reconstruction of the existing
constitutional and statutory framework of the electoral system is
necessary at all levels, not only with regard to general elections, both
parliamentary and local, but also concerning the appointment and
election of the highest judicial, anti-monopoly, and anti-corruption
bodies and agencies. Two fundamental conditions are essential in any
reform of the electoral system. The first condition concerns the principle
of “who is my representative?” Citizens should be able to vote directly
for the individuals they wish to elect, in accordance with their political
preferences, rather than having candidates selected behind closed
doors by party committees, executive boards, or other party bodies.

The second condition concerns the constituency represented
by a member of parliament, because under the current system a
representative from city “X” is accountable primarily to the party
leadership rather than to the local community or region. In this context,
key questions include the choice between a direct and a proportional
electoral system; the election of the President of the Republic by
Parliament; the direct election of mayors and municipal presidents;
the establishment of transparent procedures for the appointment of
constitutional court judges and members of other judicial bodies and
public institutions; and the introduction of mechanisms for effective
legal and practical oversight of ministers by the Prime Minister, of the
Government by Parliament, and, above all, of members of parliament
by citizens through elections.

Special attention should be devoted to the constitutional framework
and statutory prerequisites necessary for establishing an effective
and, above all, “fair” system of candidacy and procedural electoral
mechanisms for the election of members of parliament, deputies to the
provincial assembly, and councilors in city and municipal assemblies
of local self-government units. It is of great importance to establish an
electoral system which, on the one hand, enables citizens to choose ad
nominam (by name and surname) an individual candidate and, on the
other hand, to choose ad rem (according to political platform) among
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the options represented by the electoral lists of political parties and
coalitions. In this respect, existing statutory and procedural solutions
from the European and regional environment may serve as reference
models, for example those of Slovenia, particularly since that country is
a member of the European Union, belongs more broadly to the Western
Balkans region, and formerly formed part of the Yugoslav state.

Under current practice, certain constitutionally prescribed
mechanisms of direct democracy have been degraded: referendums
and popular initiatives have been discouraged and neglected, which
further demonstrates the suspension of democratic values. Numerous
key issues, such as mandatory military service, the introduction of a
solidarity tax, agreements additionally regulating the status and scope
of the jurisdiction of the Government in Pristina, and the strategy
of economic development, for example whether to permit lithium
and similar mineral mining, are decided within the Government in
accordance with directives issued by the President of the Republic. Such
decisions are later verified by acclamation through the parliamentary
majority. At the same time, the only referendum held during the
past decade, in which only approximately one third of registered
voters participated, concerned constitutional amendments in the
field of the judiciary adopted in accordance with obligations arising
from the EU accession process. All of this points to a suspension of
democratic forms of decision-making, whereby, from the perspective
of governance, the individual performing the office of elected President
of the Republic assumes the authority to decide on numerous
matters falling outside the constitutional competence of that office.
This so-called micromanagement has a detrimental effect on state
institutions and public administration bodies, which tend to act only
after receiving “instructions from above,” rather than exercising their
powers independently whenever required to safeguard the public
interest and uphold the law.
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Amending the Existing Constitution or Adopting
a New One

Having regard to the open questions concerning the constitutional
framework and the restoration of suspended democracy, and from the
perspective of objectively determining whether, since the adoption of
the current Constitution in 2006, a “full or partial” delegitimization
thereof has occurred in the meantime, two principal corrective
options emerge. The first option “for the day after” would relate to the
existing constitutional text and institutional constitutional framework
through the amendment procedure, as was the case with the recent
amendments to the constitutional provisions concerning the judiciary.
This would involve “amendments and supplements to the Constitution”
without altering its substantive foundations, but merely introducing
certain “corrections,” for example regarding the electoral system for
members of parliament, the appointment of Constitutional Court
judges, and similar matters.

The second option, more radical, and probably more necessary
than the first “day after” option, would involve initiating a broad socio-
political process of consultations among all relevant social actors for
the purpose of adopting a new constitution within the framework
of a democratic and transparent “constitutional convention.” Such a
convention would prepare the final version of the new constitution and
submit it for adoption to Parliament, whether the existing parliament
or a specially elected constituent assembly.

This opens a number of questions concerning the composition and
function of the constitutional convention, with a particular challenge
being how to ensure a balance between the professional factor, on the
one hand, and the political factor, on the other, as well as whether the
transparent procedure governing the work of such a body should result
in a single constitutional draft or perhaps several alternative versions
of the constitutional text, upon which the constituent assembly
would deliberate and decide. With regard both to the composition of
the constitutional convention and to the constituent assembly itself,
questions arise concerning the legal procedure and the professional
and political legitimacy underlying the selection of their members.
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In this respect, comparative constitutional practice may provide
valuable guidance. It is beyond dispute that the establishment and
functioning of a constituent assembly require careful preparation,
broad consultations, transparency in its work, and a one-time mandate.
In other words, the constituent assembly dissolves once it has fulfilled
the mission for which it was established, namely the adoption of a new
Constitution, which simultaneously represents a new beginning and
the renewal of the constitutional order of the Republic.

We believe that the option of convening a Constituent Assembly
deserves particular consideration for two key reasons: (a) the current
Constitution has been effectively undermined by the manner in
which the President of the Republic has exercised power, resulting
in institutional paralysis and the breakdown of the system of checks
and balances among the legislative, executive, and judicial branches
of government, leaving the Constitution and the constitutional order
largely without effective protection, a situation further aggravated
by the Constitutional Court’s passivity and failure to act; and (b) the
current Constitution was adopted pursuant to the revision provisions
of the 1990 Constitution, enacted during the dissolution of the
Yugoslav federation by a one-party legislature, namely the Assembly
of the Socialist Republic of Serbia, which raises legitimate questions
about the democratic legitimacy of Serbia’s present supreme legal and
political act.

Recommendations

The findings and analyses presented in this Policy Paper demonstrate,
above all, the necessity of undertaking a special effort aimed at
neutralizing the massive entropy generated by arbitrary, unlawful,
and unethical political decisions that have trapped the public interest,
public institutions, and public offices in a vicious circle of suspended
democracy.

To that end, the restoration of suspended democracy in Serbia
requires a re-examination of the existing constitutional framework,
the Constitution itself, as well as those constitutional foundations
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that could effectively contribute to the much-needed restoration of
democracy in Serbia.

The key question concerning the existing constitutional framework
in Serbia is whether the current Constitution of Serbia of 2006 remains,
in whole or in part, politically and legally “constitutionally functional,”
given that a series of political, legal, social, and value-based “realities”
has prompted the opening of the question of the “delegitimization”
of the existing constitutional framework. Among other things, this
concerns issues relating to the loss of legitimacy of the public interest,
public institutions, and public offices, as well as the political usurpation
of the institutions of the constitutional system.

A new “constitutional reality” arises from the normalization of
relations between Belgrade and Pristina and from the fact that Kosovo
constitutes an area of special jurisdiction, which particularly raises the
question of the “sustainability” of the current Constitution of Serbia.

A profound reconstruction of the existing constitutional and
statutory framework of the electoral system at all levels is necessary.
However, such reconstruction does not relate solely to parliamentary,
provincial, city, and municipal elections, but also entails a systematic
reconstruction and a higher degree of transparency in other electoral
procedures as well, particularly with regard to the selection and
appointment of the highest judicial, anti-monopoly, and anti-corruption
bodies and agencies.

For the purpose of ensuring the participation of the interested
public in the processes aimed at restoring suspended democracy in
Serbia, it is recommended that an expert public debate be organized
in the form of public forums and round tables.

On the basis of the foregoing, it is clear that, both politically and
practically, the time has come to launch a broad consultative process
involving all relevant social actors with a view to adopting a new
constitution through a democratic and transparent constitutional
convention. Such a convention would, following extensive public
consultation and expert debate, produce a broadly agreed draft
constitution to be submitted to Parliament for consideration and
adoption, whether by the existing parliament or, preferably, by a
specially elected constituent assembly.
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