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PREDGOVOR

Publikacija Perspektive implementacije evropskih standarda u pravni si-
stem Srbije predstavlja osmi zbornik radova koji su rezultat istrazivanja u
okviru istoimenog projekta, koji se realizuje na Pravnom fakultetu Univerzite-
ta u Beogradu uz podrsku Ministarstva prosvete, nauke i tehnoloskog razvoja
Republike Srbije. Zbornik je nastao kao rezultat potrebe za preispitivanjem
stepena implementacije pravnih tekovina i vrednosti Evropske unije deset go-
dina posle otpocinjanja drustvenih reformi. Nakon politickih promena 2000.
godine i dobijanja statusa kandidata za ¢lana Evropske unije, Srbija se nasla u
novoj situaciji koja zahteva temeljnu rekonstrukciju pravnog sistema, ¢ijoj su
neefikasnosti doprinosile prevazidene koncepcije koje su dominirale devede-
setih godina pro$log veka. Prethodni petogodi$nji projekat Pravni kapacitet
Srbije za evropske integracije, koji je istrazivacki tim realizovao u periodu od
2006. do 2010. godine, imao je zadatak da razmatra i kriticki analizira stanje
u pravnom sistemu Srbije u izrazito osetljivoj fazi prikljucivanja evropskim
integracijama. Ovim projektom nastavlja se temeljno istrazivanje kvaliteta i
trajnosti pravnih promena. Protekli period, u kojem su vr$ene izmene u po-
zitivnom zakonodavstvu, daje osnov da se evaluira do sada uradeno i da se
ukaze na one segmente pravnog sistema ¢ija je reforma delimi¢no ostvarena
ili je potpuno izostala. Kako bi rezultati istrazivanja bili dostupni $iroj nauc-
noj i stru¢noj javnosti, prilozi ucesnika projekta Perspektive implementacije
evropskih standarda u pravni sistem Srbije predstavljeni su u ovom zborniku —
Knjiga 8, sa ciljem da se doprinese daljoj reformi i izgradnji pravnog sistema
Srbije koji je zasnovan na evropskim vrednostima. Zbornik sadrzi i radove
nastavnika i studenata postdiplomskih akademskih studija na Pravnom fa-
kultetu, kao i onih koji su odlukom Ministarstva ukljuceni u istraZivanje na
projektu. Prilozi izrazavaju licne stavove autora.

Urednik / Rukovodilac Projekta



FORWARD

This publication on the Perspectives of Implementation of European
Standards in the Serbian Legal System represents the Eighth Volume of articles
which are the result of research on the project of the same name which is
implemented by the Faculty of Law of Belgrade University and supported by
the Ministry of Science of Serbia. After the political changes in 2000, and after
acquiring the status of EU member candidate, Serbia required a fundamental
reconstruction of the legal system whose inefficiency was partly resulting
from outdated concepts that dominated the nineties. After successfully
implementing the previous research project ,Legal Capacity of Serbia for
European Integration (2006-2010), whose goal was to consider and critically
analyze the situation in the Serbian legal system in the stage of the country’s
EU integration process, and the publication of five subsequent volumes of
research results, the new project Perspectives of Implementation of European
Standards in the Serbian Legal System plans to continue to examine the quality
and sustainability of legal change. After more than ten years of reforming the
legal system, there is a need to conduct an evaluation of reforms completed to
date, and to point to segments of the legal system, whose reform is partially or
completely absent. This volume of Perspectives of Implementation of European
Standards in the Serbian Legal System is a collection of papers resulting from
a research project implemented by the University of Belgrade Faculty of Law
under the auspices of the Ministry of Science of Serbia. In order to make
research results available to the scientific and professional community, as
well as to the general public, and to contribute to further reforms of the legal
system of Serbia based on European values, contributions of the project team
on Perspectives of Implementation of European Standards in the Serbian Legal
system are presented in this Volume 8. The Volume contains contributions by
faculty and postgraduate students of the Faculty of Law, as well as those who
are included in the research project by decision of the Ministry. The articles
reflect the personal views of the authors.

The Editor / Head of Project



Prof. dr Stevan Lili¢*

ADMINISTRATIVE CORRUPTION
Institutional Framework and Anti-Corruption
Legislation in the Public Administration of Serbia

Summary

Serbia is an independent post-Yugoslav multi-ethnic state in the Western
Balkan region of Southeastern Europe. Serbia and the EU signed the Stabiliza-
tion and Association Agreement (SAA) committing the country to harmonize its
legislation with the EU acquis communautaire. In reference to anti-corruption
in the public administration, the Agreement emphasizes the commitment of Ser-
bia “to combat organized crime, corruption, money laundering, illegal migra-
tion and trafficking” The first National Anti-Corruption Strategy was adopted
in 2005 with the corresponding Action Plan. The implementation of this Strat-
egy faced many difficulties as the inconsistent content “caused confusion about
which activities should be undertaken and under whose competence” (OSCE).
Consequently, a set of anti-corruption laws was adopted in the following pe-
riod, including the Law on the Anti-Corruption Agency which went into force in
2010. The second National Anti-Corruption Strategy for the period 2013-2018
was adopted in 2013 with the Agency, inter alia designated to supervise its im-
plementation, deal with conflict of interest, property disclosure and pronounce
measures in case of violation. Accordingly, the Criminal Code prescribes crimi-
nal offences on corruption charges of public officials. However, in the 2018 Ser-
bia progress report of the European Commission stated that “corruption remains
prevalent in many areas and continues to be a serious problem.” Administrative
Court cases and relevant statistics are presented showing that ‘abuse of office”
was the most widespread corruption offence of public officials.

Key words: Corruption. Anti-Corruption Legislation. Public Administration.
Serbia. Law on the Anti-Corruption Agency. Court Cases. Statistics.

I. SERBIA - GENERAL OVERVIEW

Serbia (Srbija) is an independent post-Yugoslav multi-ethnic state in
the Western Balkan region of Southeastern Europe covering an area of
approximately 88,361 square kilometers, bordering Hungary, Romania,

*  Stevan Lili¢, PhD. Professor of Law, Faculty of Law University of Belgrade, Head of Pro-
ject Perspectives of Implementation of European Standards in the Serbian Legal System
(179059), supported by the Ministry of Education, Science and Techonogical Deve-
lopment of the Republic of Serbia.
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Bulgaria, Macedonia, Croatia, Bosnia and Herzegovina, Montenegro, Albania
and the disputed territory of Kosovo.! Belgrade is the capital and largest city.
Serbia has a multi-ethnic population of some 7 million inhabitants (83%
Serbs, 5% Hungarians, 2% Roma, 2% Bosniaks and 9% others - excluding
Kosovo). The nominal GDP (2018) is an estimated $ 42.400 billion, with per
capita income of $ 6.052.

Classified by the World Bank as an upper middle-income country, Serbia
is a member of the United Nations (UN), the Council of Europe (CoE), the
Organization for Security and Co-operation in Europe (OSCE), the Central
European Free Trade Agreement (CEFTA), Organization of the Black Sea
Economic Cooperation (BSEC), the Partnership for Peace Program of the
North Atlantic Treaty Organization (PfP/NATO) and acceding to the World
Trade Organization (WTO)

The Serb slavic tribe settled the Balkans in the 6™ and early 7' century
and established a principality in the 8th century. Christianity was adopted
in the 9" century and the state stretched from the Danube and Sava rivers
to the Adriatic Sea and Lake Skadar. From the 12" to the 14" century the
country was ruled by the renowned Nemanji¢ dynasty as a kingdom and later
as an empire. Following the Battle of Kosovo in 1389, the once powerful state
fragmented and finally fell under Ottoman rule in 1459, generating large
migrations to the west and north. Permanent wars between the Habsburgs
and Ottomans dominated these areas the 16" and 17" century.

In 1804 the First Serbian Uprising shortly liberated the country before
the Ottoman army was able to reoccupy the territory. The Second Serbian
Uprising followed in 1815 and ended in compromise. Under pressure from
the Great Powers, the last Ottoman troops left the country by 1867. This was
followed by formal independence of the Principality of Serbia recognized at
the Congress of Berlin in 1878 and subsequently becoming the Kingdom of
Serbia in 1882.

Following the Sarajevo assassination of Archduke Franz Ferdinand
of Austria in June 1914, the Austro-Hungarian Empire declared war on
Serbia and despite initial success; Serbia was eventually overpowered by the
Central Powers. After the end of the First World War, the Kingdom of the
Serbs, Croats, and Slovenes was proclaimed on December 1, 1918 by King
Alexander, changing the name of the country to Yugoslavia in 1921. In spite
of attempts to remain neutral, the Axis powers invaded Yugoslavia in 1941,
dividing the country between Hungary, Bulgaria and Italy and creating the
pro-Axis Independent State of Croatia (NDH). The remaining part of Serbia
was placed under German military administration with installed puppet
governments.

By late 1944 the partisans lead by Josip Broz Tito subsequently gained
control and re-established Yugoslavia as a federal state under communist rule

1 Ranking 111" in size according to the ISO 3166 of the International Organization for
Standardization, which includes Kosovo (i.e. 77,474 km? excluding Kosovo).
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country in which Serbia had the status of “Socialist Republic of Serbia”. After
the fall of the Berlin Wall in 1989, Slobodan Milogevi¢ rose to power in Serbia
on an political agenda which awoke nationalism that eventually resulted
in the breakup of the existing Yugoslavia (with Slovenia, Croatia, Bosnia
and Herzegovina, Macedonia and later Kosovo declaring independence).
Following the dissolution of the state, Serbia and Montenegro established a
new federation under the name of Federal Republic of Yugoslavia (FRY) in
1992. This entity however was not recognized by the United Nations as legal
successor to the previous Yugoslavia.

In 1998 the situation in the southern province of Kosovo worsened with
continued clashes between the guerilla Kosovo Liberation Army (UCK)
and security forces. The confrontations led to NATO intervention and air
strikes in 1999 and the consequent withdrawal of Serbian forces and the
establishment of UN administration in Kosovo under UN Resolution 1244.2

After the fall of the Milosevi¢ regime in Serbia (2000), the federation
was recomposed as the State Union of Serbia and Montenegro (2003) and
accepted by the international community. On basis of the State Union
arrangement, Montenegro held an independence referendum and became an
independent state in 2006, and by default Serbia also becoming independent.

The newly adopted Constitution proclaimed that: “The Republic of Serbia
is a state of Serbian people and all citizens who live in it, based on the rule of
law and social justice, principles of civil democracy, human and minority rights
and freedoms, and commitment to European principles and values.“3

II. INSTITUTIONAL ANTI-CORRUPTION
FRAMEWORK IN CONTEXT OF SERBIA’S
EUROPEAN INTEGRATION

At the European Union Western Balkans Summit “Moving towards
European Integration” held in Thessaloniki (2003), Serbia joined other
countries of the region in “sharing the objectives of the economic and political
union in looking forward to joining the EU” Pursuant to the conclusions of
the Thessaloniki Summit, a special mechanism called the Stabilization and
Association Process (SAP) was established as the framework for the European
road-map for the Western Balkan countries. The process and the prospects
SAP offers serve as an anchor for reform in the Western Balkans, with a
similar accession mechanism as in Central and Eastern Europe: the progress
of each country towards the EU will depend on its own merits in meeting the
SAP conditions which are reviewed by the European Commission in periodic
“country progress reports.

2 In 2008 Kosovo declared independence, which is not recognized by Serbia.

3 Constitution of the Republic of Serbia, “Official Gazette of Serbia”, No. 98/2006, 30 Sep-
tember 2006.
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Serbia and the EU signed the Stabilization and Association Agreement
(SAA) in 2008, committed inter alia to: support the efforts of Serbia
to strengthen democracy and the rule of law; contribute to political,
economic and institutional stability in Serbia and the Region; harmonize
Serbia’s legislation with the EU acquis communautaire; support the efforts
of Serbia to complete the transition into a functioning market economy
and foster regional cooperation in all the fields covered by the Agreement
(Art. 1).4

In reference to corruption, the SAA contains special provisions
emphasizing the commitment of Serbia “to continue to foster cooperation
and good neighborly relations with the other countries of the region (...)
including combating organized crime, corruption, money laundering, illegal
migration and trafficking” (Art. 6). The SAA also provides that the EU and
Serbia “shall cooperate on combating and preventing criminal and illegal
activities, organized or otherwise, such as: (a) smuggling and trafficking in
human beings; (b) illegal economic activities, and in particular counterfeiting
of cash and non-cash means of payments, illegal transactions on products
such as industrial waste, radioactive material and transactions involving
illegal, counterfeit or pirated products; (c) corruption, both in the private
and public sector, in particular linked to non-transparent administrative
practices; (d) fiscal fraud; (e) identity theft; (f) illicit trafficking in drugs and
psychotropic substances; (g) illicit arms trafficking; (h) forging documents;
(i) smuggling and illicit trafficking of goods including cars; (j) cyber crime.”
(Art. 86).°

Pursuant to the signed SAA, the Government of Serbia in 2009 adopted
the National Program for Integration of Serbia into the EU (NPI), which
contained detailed activities necessary for EU membership. This document
prescribed “legislative and administrative measures which shall be taken to
ensure that the country will be ready to take on most of the obligations of
EU membership“® The NDI contained a special chapter on anti-corruption,
inter alia, stating that the existing National Anti-Corruption Strategy (2005)
was drawn up in accordance with Article 5 of the United Nations Convention
against Corruption and fully covers the elements envisaged in the Technical
Guide to the UN Convention against Corruption. In March 2012 the
European Council granted Serbia membership candidate status.

4 Stabilization and Association Agreement between the European Communities and their
Member States, of the one part, and the Republic of Serbia, of the other part, 29. April 2008
(http://www.mei.gov.rs/eng/documents/agreements-with-eu/stabilisation-and-association-
agreement/).

5  Cf. Nemanja Nenadi¢, Korupcija kao problem na putu pristupanja EU i pristupanje kao
podsticaj za suzbijanje korupcije u Srbiji (Corruption as a Problem on the Road to the EU
and EU Membership and as a Incentive for Supressing Corruption), Izazovi evropskih inte-
gracija, Beograd, br. 2, 2008.

6  Government of Serbia, National Program for Integration of the Republic of Serbia into the
European Union, Belgrade, December 2009, p. 1.



Administrative Corruption — Institutional Framework and Anti-Corruption Legislation... 15

(a) First National Anti-Corruption Strategy (2005)

The first National Anti-Corruption Strategy in Serbia’ was adopted
by Parliament in 2005 with the corresponding Action Plan adopted by the
Government in 2006. Subsequently, in the following period the Commission
for the Implementation of the National Anti-Corruption Strategy and the
Recommendations of the Group of States against Corruption (GRECO)
was established and a set of anti-corruption laws and documents adopted,
including the Law on the Anti-Corruption Agency, Law on Financing of
Political Parties, Law on Confiscation of Criminal Proceeds, Law on Criminal
Liability of Legal Persons, Code of Conduct for Civil Servants etc.

The 2012 Report on the Implementation of the 2005 Anti-Corruption
Strategy shows that most objectives were achieved in the field of establishing
an institutional and legislative framework for preventing and combating
corruption, preventing conflict of interest in the public sector, involvement in
regional and international activities against corruption, as well as establishing
ethical standards and transparent financing of political parties. On the other
hand, certain issues that were referred to in this strategic document are not
at all, or only partly resolved (e.g. the judiciary reform was not completed
in a satisfactory manner; privatization and public procurement processes
raise concern in terms of corruption; insufficient transparency of the
media ownership and possibility of undue influence on the editorial policy;
insufficient involvement of the public in the legislative process and budget
planning, etc). As stated in the Report, “the meetings of the Commission for
the Implementation of the National Anti-Corruption Strategy were irregular
and failed to identify mechanisms for monitoring compliance with the
obligations in the Strategy and Action Plan or deal with the design of sectoral

action plans.”®

The 2012 Report defined two types of problems and challenges in the
process of monitoring of the implementation of the 2005 Anti-Corruption
Strategy: the process of collecting information and reports faced many
difficulties because parties did not meet their legal duty to report in a timely
and complete manner and secondly, the inconsistent content of the 2005
Strategy and 2006 Action Plan “caused confusion about which activities

should be undertaken and under whose competence”’

(b) Second National Anti-Corruption Strategy (2013-2018)

The second National Anti-Corruption Strategy in Serbia for the 2013-
2018 period was adopted by Parliament in 2013, with the corresponding

7 National Assembly of the Republic of Serbia, National Anti-Corruption Strategy in the
Republic of Serbia, “Official Gazette of the RS”, No. 109/2005.

8  Anti-Corruption Agency, Report on the Implementation of the National Anti-Corruption
Strategy and Action Plan for the Implementation of the National Anti-Corruption Strategy,
Belgrade, 2013, p. 9-10.

9  Source: OSCE POLIS (https://polis.osce.org/node/976).
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Action Plan adopted by the Government.!? The new Strategy states that in
Serbia there ,exists strong awareness and political will to make substantial
progress in the fight against corruption, with respect of democratic values,
rule of law and protection of fundamental human rights and freedoms.!!

The general objective of the Strategy is to eliminate corruption as much
as possible, which is an obstacle to the economic, social and democratic
development of Serbia. In the implementation of the Strategy, authorities
and holders of public powers that are involved in the prevention and fight
against corruption, are obliged to perform their duties in accordance
with the following general principles: (a) the principle of rule of law;
(b) the principle of “zero tolerance” for corruption; (c) the principle of
accountability; (d) the principle of universality of implementation of
measures and cooperation of entities; (e) the principle of efficiency and (f)
the principle of transparency.“!2

ITI. THE OFFENSE AND ELEMENTS OF
CORRUPTION

According to Transparency International (TS), “corruption” is generally
defined as “the abuse of entrusted power for private gain”. Corruption can
be classified as grand, petty and political, depending on the amounts of
money lost and the sector where it occurs. Grand corruption consists of acts
committed at a high level of government that distort policies or the central
functioning of the state, enabling leaders to benefit at the expense of the
public good. Petty corruption refers to everyday abuse of entrusted power by
low and mid-level public officials in their interactions with ordinary citizens,
who often are trying to access basic goods or services in places like hospitals,
schools, police departments and other agencies. Political corruption is a
manipulation of policies, institutions and rules of procedure in the allocation
of resources and financing by political decision makers, who abuse their
position to sustain their power, status and wealth.!3

The Anti-Corruption Resource Center (ACRC) gives more detailed
definitions on issues related of corruption:

10 National Assembly of the Republic of Serbia, National Anti-Corruption Strategy in the
Republic of Serbia for the Period 2013-2018, “Official Gazette of the RS”, No. 57/2013. Go-
vernment of Serbia, Action Plan for the Implementation of the National Anti-Corruption
Strategy in the Republic of Serbia 2013-2018, “Official Gazette of the RS”, No. 79/2013.

11  Cf. Nemanja Nenadi¢, Politika aktuelne Viade Srbije u borbi protiv korupcije (The Policy of
the Present Governmen of Serbia in the Fight against Corruption), Heretikus, Beograd, br.
3-4, 2013.

12 Anti-Corruption Agency, Report on the Implementation of the National Anti-Corruption
Strategy in the Republic of Serbia 2013-2018 and the Action Plan for the Implementation of
the National Anti-Corruption Strategy, Belgrade, March 2015.

13 Transparency International (https://www.transparency.org/what-is-corruption#define).
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- Entrusted authority — refers to the authority, power, duty or office en-
trusted to a person through election, appointment, or employment
contract, etc; it concerns conduct in a formal or professional capacity
as opposed to actions as a private individual.

- Anti-corruption — a term used to designate the range of approaches to
combat corruption: many broader good governance and democracy-
promotion approaches produce similar outcomes, even if they are not
explicitly labeled as ,,anti-corruption.®

- Administrative corruption — corruption occurring at the interface
between the state, represented by public officials/bureaucrats in deci-
sion-making positions and the public/citizens when they need a ser-
vice (e.g. when a citizen coming to take out an ID card is only provi-
ded this service if he/she pay the bureaucrat an unofficial payment in
addition to the official fee).

— Conflict of interest — a conflict of interest is a conflict between entru-
sted duties on the one hand, and the private interest of the duty-bearer
on the other hand (e.g. a parliamentarian sitting in the committee for
healthcare reform might own stock in a major pharmaceutical com-
pany; the existence of this private interest could improperly influence
the performance of entrusted responsibilities. Because conflicts of in-
terest create opportunities for corruption to take place, they should be
avoided or managed.!*

At the level of the European Union, documents referring to corruption
as a crime conclude that: “There is no single uniform definition of all the
constituent elements of corruption. Whereas one of the rather traditional
definitions, followed by the World Bank and the non-governmental organization
Transparency International, views corruption as “the use of one’s public position
for illegitimate private gains’, it appears more appropriate to use a broader
definition such as the one of the Global Programme against Corruption run by
the United Nations, i.e. “abuse of power for private gain” and including thereby
both the entire public and private sector. Given their nature, the definition of
corruption is seen from a criminal law perspective criminalizing a conduct,
which is usually referred to as (active or passive) bribery. However, distinction
should be made between corruption in this narrower criminal law sense and
corruption in a broader socio-economic sense. This distinction is necessary
because, in accordance with rule of law principles, criminal law provisions
require unambiguous and precise language, whereas the concept of corruption
can be more general while responding to the purposes of crime prevention.
In this context, the definition of corruption could embrace concepts such as
integrity, transparency, accountability and good governance.!”

14  Anti-Corruption Recourse Center, Norway (https://www.u4.no/terms).

15 Commission of the European Communities, Communication from the Commission to the Co-
uncil, the European Parliament and the European Economic and Social Committee on a Com-
prehensive EU Policy Against Corruption, Brussels, 28. 5. 2003, COM(2003) 317 final, p. 6.



18 Stevan Lili¢

The elements of corruption were defined in detail in a Lithuanian
publication on anti-corruption:

— Personal authority — defining a person’s behavior in certain circum-
stances usually embedded in a specific legal act (e.g. the ethical prin-
ciples of civil servants are embedded in the Lithuanian Law on Civil
Service, the Law on the Adjustment of Public and Private Interests in
the Civil Service, etc.) and the procedure descriptions or rules appro-
ved by an organization (e.g. internal rules of conduct, codes of ethics,
employment contracts, staff job descriptions of companies, instituti-
ons, organizations, etc).

- Behavior conflicting with the authority held - which can manifest in
active actions (when it is behaved contrary to the rules established)
and omission (when no required actions are taken deliberately).

— Pursuit of undue advantage for oneself or other persons — for the private
person himself/herself, friend, co-worker/associate, family member or
other person (e.g. material advantage - money, property, services or
e.g. immaterial advantage - avoidance of costs, experience, fame, etc).

- Damage - caused to the state and the society (the public interest),
an enterprise, institution, organization in any legal form, any natural
person or a group of persons (e.g. material — loss of assets, property,
etc. or e.g. immaterial - loss of good reputation, investments, income,
etc).16

IV. INSTITUTIONAL FRAMEWORK AND ANTI-
CORRUPTION LEGISLATION

Within the framework of anti-corruption establishment and legislative
mechanisms regarding civil servants and, public officials and other persons
entrusted with public authority in Serbia the primary institutional basis is
the Anti-Corruption Agency supported by anti-corruption legal mechanisms
contained in respective legislation.

(a) Anti-Corruption Agency

The Anti-Corruption (ACA) Agency was established as an autonomous
and independent state authority pursuant to the Law on the Anti-Corruption
Agency which entered into legal force in January 2010.!7 This anti-corruption
institution performs its tasks through two bodies: (a) the Board of the Agency
and (b) the Director heading its expert service.

16  The Anti-Corruption Handbook for Business (AHB) — prepared for implementing measu-
re 2.1.2 of the Inter-institutional Action Plan for the Implementation of the National An-
ti-corruption Programme of Lithuania for 2015-2025 (http://avv.stt.lt/HANDBOOK/).

17 Law on the Anti-Corruption Agency, “Official Gazette of RS”, No. 97/2008, 53/2010,
66/2011, 67/2013, 112/2013, 8/2015.
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Law on the Anti-Corruption Agency regulates the establishment, legal
status, competencies, organization and operation of the Anti-Corruption
Agency, rules concerning the prevention of conflict of interest in discharge of
public office and property disclosure reports of persons holding public office,
measures regarding violations, as well as other issues of relevance to the work
of the Agency . According to definitions in this Law:

- “Corruption” is a state based on an abuse of office or social status and
influence, in public or private sector, with an aim to acquire personal
benefits for oneself or another.

- “Official” is every person elected, appointed or nominated to the bo-
dies of the Republic of Serbia, autonomous province, local self-go-
vernment unit, bodies of public enterprises and companies, institu-
tions and other organizations the founder of which or member is the
Republic of Serbia, autonomous province, local self-government unit
and other person elected by the National Assembly.

— “Public office” denotes a function in the bodies of the Republic of Ser-
bia, autonomous province, local self-government unit, bodies of the
public enterprises and companies, institutions and other organizations
the founder of which or member is the Republic of Serbia, autonomous
province, local self-government unit as well as functions of other per-
sons elected by the National Assembly and implies managing and de-
cision-making authority, and enactment of general and individual acts.

- “Associated person” is a spouse or a common-law partner of the offi-
cial, lineal blood relative of the official, lateral blood relative to the
second degree of kinship, adoptive parent or adoptee of the official, as
well as any other legal entity or natural person who may be reasonably
assumed to be associated in interest with the official.

- “Private interest” is any kind of benefit or advantage to the official or
associated person.

- “Conflict of interests” is a situation where an official has a private in-
terest which affects, may affect or may be perceived to affect actions
of an official in discharge of office or official duty in a manner which
compromises public interest.

- “Gift” is money, thing, right and service performed without adequate
compensation and any other benefit given to the official or associated
person in respect to discharge of public office; (h) “protocol gift” is a
gift to the official from a foreign state, its body or organization, inter-
national organization or foreign legal entity, received during a visit or
on other similar occasions.

The Agency, inter alia: (a) supervises the implementation of the National
Strategy for Combating Corruption, the Action Plan for the Implementation
of the National Strategy for Combating Corruption and sector action plans;
(b) initiates proceedings and pronounces measures in case of a violation of
this Law; (c) deals with issues concerning conflict of interest; (d) monitors
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and organizes coordination of the state bodies in the fight against corruption;
(e) keeps a register of property and income of officials (Property Register);
(f) issues guidelines for developing integrity plans in the public and private
sector; (g) in collaboration with competent state bodies monitors international
cooperation in the fight against corruption.

(b) Conflict of Interest

Constitution. The Constitution of Serbia contains a provision (Art. 6)
which prescribes that: “No person may perform a state or public function
in conflict with their other functions, occupation or private interests. The
presence of conflict of interest and liability for its resolution shall be regulated
by the Constitution and Law.”

Law on the prevention of conflict of interest. In 2004 Serbia adopted a law
on the prevention of conflict of interest for civil servants and public officials
which was subsequently incorporated into the Law on the Anti-Corruption
Agency in 2010.18

Law on Civil Servants. The 2005 Law on Civil Servants contains a provision
titled “Prevention of Conflict of Interest (Art. 25) which prescribed that: ,,A
civil servant cannot receive presents in regard to the performance of his/her
tasks, except protocol presents and occasional presents of smaller value, or
any other services or other benefits for himself/herself or for other persons. A
civil servant may not use his/her status of state authority in order to influence
the exercise of his/her rights or rights of people related to him/her. Legislation
that regulates the prevention of conflict of interest in the discharge of public
function shall be applied accordingly in regard to determination of the circle
of people related to a civil servant and receipt of presents“!®

Law on the Anti-Corruption Agency. The Law on the Anti-Corruption
Agency contains detailed provisions on the conflict of interest of civil servants
and public officials and other persons entrusted with public authority (Art.
28-38), providing that an official shall discharge the duties of public office
in a manner which shall not subordinate the public interest to private
interest.?? An official shall observe the regulations concerning his/her rights

18 Law on the Prevention of Conflict of Interest in Performing Public Office, “Official Ga-
zette of RS”, No. 43/2004. Cf. Stevan Lili¢, DrZavni sluzbenici i sukob intersa (Civil Ser-
vants and Conflict of Interest), in “Sukob interesa kod javnih funkcionera i javnih sluzbe-
nika u Srbiji’, Transparentnost Srbija, Beograd, 2006; Vladimir Goati, Uvod u temu - Su-
kob interesa kod javnih funkcionera i javnih sluzbenika u Srbiji (Introduction — Conflict of
Interest of Public Officals and Civil Servants in Serbia — Regulations and Supervision in its
Implementation), Transparentnost Srbija, Beograd, 2006.

19 Law on Civil Servants, “Official Gazette of RS”, No. 79/2005, 79/2005, 81/2005, 83/2005,
64/2007, 67/2007, 116/2008, 104/2009, 99/2014, 94/2017.

20  Cf. Public Interest in the Mud, Smoke and Under the Water — Case Studies of Three Big
Projects in Serbia (public procurement, public private partnership and state aid projects
in Serbia): National and European Rules vs. International Agreements, Transparency Ser-
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and duties and shall secure and maintain the trust of citizens concerning his/
her conscientious and responsible discharge of public office. An official shall
avoid creating relations of dependency towards persons which may influence
his/her impartiality in discharge of public office and if such relation cannot
be avoided or already exists he/she shall undertake everything necessary to
protect the public interest. An official must not use public office to acquire
any benefit or advantage for himself or any associated person.

- Prohibition to discharge other public office. An official may hold only
one public office unless obligated by law or other regulation to discharge
several public functions. As an exception, an official may hold other public
office with the approval of the Agency. An official elected to public office
directly by citizens may, without seeking approval from the Agency, hold
other public offices to which he/she is elected directly by citizens, except in
cases of incompatibility determined by the Constitution. An official who is
elected, nominated or appointed to another public office and who intends to
discharge multiple public offices concurrently is required to request consent
from the Agency, within three days from the day of election, nomination or
appointment. The official shall attach with the request a positive opinion
obtained from the authority electing, nominating or appointing him/her to
public office, whilst an official elected to public office directly by citizens shall
submit a positive opinion of the relevant body of the authority wherein he/she
holds office. The Agency is required to issue a decision on the complete and
proper request within 15 days of receiving the official’s request. The Agency
shall not issue consent for discharge of another public office if discharge of
such office compromises discharge of the public office held by the official,
i.e. if it determines conflict of interest, in which case it shall issue a reasoned
decision. Should the Agency fail to issue a decision on submitted request
within the period of time, the request shall be deemed approved.

- Function in a political party. An official may perform a role in a
political party or political organization and participate in its activities if this
is not to impede an efficient discharge of public office, further provided that
such engagement is not prohibited by law. An official may not use the public
resources and public meetings which he/she attends in capacity of official for
promotion of any political party or political organization. As an exception,
an official may use public resources for personal security if the use of such
resources is governed by relevant regulations or decision of the services tasked
with security of officials. This shall not apply to officials elected directly by
citizens.

bia, Belgrade, 2016, p. 4: “Huge infrastructure projects bring serious risk of corruption,
worldwide. It is not only about amount of potential illicit gain, but also about possibilities
to hide misconduct or cost of the project. Infrastructure projects are also loved by poli-
ticians. Once implemented, such projects are ideal for political promotion, as they may
impress potential voters. There are also some economic benefits of such projects, such as
increase of employment and GDP. While benefits are visible, costs stay often hidden”
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- Engaging in other job or activity. An official may not perform other
jobs or engagements during his/her tenure in public office which require full-
time working hours or full-time employment. As an exception, an official may
engage in research, educational, cultural, humanitarian and sports activities
without Agency approval if by doing so he/she does not compromise the
impartial discharge and dignity of public office. An official is required to
report incomes from these activities to the Agency. If the Agency determines
which engagement or job compromises impartial discharge or dignity of
public office, or represents a conflict of interest it shall set a deadline wherein
the official is required to cease such engagement or job.

- Engaging in other activities at the time of assuming public office. An
official engaged in other activity at the moment of assuming public office is
required to notify the Agency of the other activity within 15 days of assuming
public office. Upon receiving the notification, the Agency shall determine
whether performing the activity compromises an unbiased discharge of
public office and represents a conflict of interest. If the Agency determines
that performing the activity compromises an impartial discharge of public
office and represents a conflict of interest, it shall issue a decision defining
the deadline not exceeding 60 days, wherein the official is obliged to cease
to perform this activity. If the official fails to act within the time-frame, the
Agency shall conduct proceedings to determine violation of law.

- Duty to notify a conflict of interest. When assuming office and during
the discharge of public office, the official shall notify his/her direct superior
and the Agency, in writing and within eight days, of any doubts over a conflict
of interest concerning himself/herself or an associated person. The Agency
may summon the official and request that he/she submits the necessary data
for the purpose of obtaining information on the conflict of interest. If the
Agency establishes a conflict of interest, it shall accordingly notify the official
and the body wherein such official holds public office and propose measures
for eliminating the conflict of interest.

- Prohibition of establishing a business company or public service during
tenure of public office. During tenure of public office an official whose public
office requires full time employment or permanent engagement may not
establish a business company or public service, nor commence engagement
in private occupation, in terms of the law governing entrepreneurship. An
official whose public office demands full time employment or permanent
engagement may not hold management, supervisory or representation of
private capital in a business company, private institution or other private legal
entity.

- Membership in associations and bodies of associations. As an exception,
an official may hold office in bodies of professional associations. An official
may be a member of bodies of other associations if the Agency does not
determine a conflict of interest. An official who is a member of an association
may not receive reimbursement or gifts deriving from his/her membership in
the association, except travel and other costs.
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- Transfer of managing rights for duration of public office. An official
shall, within 30 days of election, appointment or nomination, transfer his/
her managing rights in a business company to a legal entity or natural
person who is not an associated person, who shall exercise the managing
rights on the behalf of the official until termination of the office of the
official. An official may exceptionally transfer his/her managing rights
in a business company to another natural person or legal entity who is a
founding- member or director of the company wherein the official has
managing rights. An official may not give information, directives and
orders to the person to whom the managing rights have been transferred,
or influence the exercising of rights and duties in the business company
through such person. The official is entitled to receive information on
business operations of the business company. Exceptionally, an official
owning not more than 3% of shares in a company is not required to transfer
his/her managing rights to another legal entity or natural person.

- Duty to notify the agency in public procurement procedure. A legal
entity with an official owning more than 20% share or interest, which
by taking part in privatization, public procurement or other procedure,
signs a contract with an organ of the Republic, territorial autonomy, local
government, other budget spending unit or other legal entity founded by an
organ of the Republic, territorial autonomy or local government or a legal
entity with more than 20% of the capital being in public ownership, shall
accordingly notify the Agency, within three days from the day of undertaking
first actions in the procedure. The legal entity shall also notify the Agency
of the final outcome of the procedure within three days of learning of its
conclusion.

- Prohibition of influence on an official. An official shall promptly notify
the Agency of any prohibited influence to which he/she has been subjected
in the course of discharge of a public office. The Agency shall notify the
competent body of the allegations of the official to institute disciplinary,
misdemeanor and criminal proceedings, in accordance with the law.

- Prohibition of other employment or business relations following
termination of public office. During the period of two years after termination
of public office, the official whose office has terminated may not take
employment or establish business relations with a legal entity, entrepreneur
or international organization engaged in activity related to the office the
official held, except when approved by the Agency. The official whose office
terminated shall, prior to employment or business relations, seek approval
of the Agency which shall issue a decision upon this request within 15 days.
Should the Agency fail to issue a decision, it shall be deemed that approval
for employment or business relations has been given.

(c) Property Disclosure

The Law on the Anti-Corruption Agency contains provisions on property
disclosure of civil servants and public officials (Art. 43-49).
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Property disclosure report. The body in which the official holds an
office shall notify the Agency that the official has assumed office or that
the office has terminated, within seven days from the day of assuming or
terminating office. An official shall, within 30 days of election, appointment
or nomination, submit to the Agency a disclosure report on his/her property
and income, or entitlement to use an apartment for official purposes, and
on the property and income of spouse or common-law partner, as well as of
minors living in the same household, on the day of election, appointment or
nomination. Should the official fail to submit the report within the deadline,
the Agency shall accordingly notify the body in which the official is holding
public office. The Report shall also be filed within 30 days from the day of
termination of office with the status as of the day of the termination of office.

An official shall file a report, no later than January 31% of the current
year, with the status as of December 31 of the previous year, if any significant
changes occurred in respect of data from the report filed previously.
Significant change is any change of data from the report relating to property
which exceeds the average annual net income in the Republic. An official
whose public office terminated is required to file the report on significant
changes relative to data from the previous report on an annual basis and over
a period of two years following the termination of public office.

Officials not required to file the report. Provisions of this Law shall not
apply to an official who is a council member, member of the managing or
supervisory board of a public enterprise, institution and other organization
founded by a municipality or town. Exceptionally, the Agency may demand
the official or categories of officials to file the report.

Content of the report. The report shall contain the following data: (a)
property rights on real estate at home and abroad; (b) property rights on
movable property subject to registration with the competent authorities in
Serbia and abroad; (c) property rights on movables of high value (valuables,
valuable collections, art collections, etc); (d) deposits in banks and other
financial organizations, at home and abroad; (e) shares and interests in
legal entities and other securities; (f) rights deriving from copyright, patent
and similar intellectual property rights; (g) debts (principal, interest and
repayment period) and receivables; (h) source and amount of income from
discharge of public office, or public functions; (i) entitlement to use an
apartment for official purposes; (j) source and amount of other net incomes;
(k) other public functions, jobs or activities discharged in accordance with
the Law and other special regulations; (I) membership in civic association
bodies; (m) all other data and evidence deemed by the official as relevant for
the implementation of this Law.

Property Register. The Agency shall keep a Property Register containing
all data given in the reports and shall exercise a monitoring of the property
of officials, in particular, information on salary and other incomes received
by the official from the budget and other public sources, and information
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on the public offices he/she is discharging are public and information on
the property of an official public in accordance with other regulations. This
information shall be deemed public information and be published on the
official web site of the Agency. Information from the report not deemed
public may not be used for other purposes except in proceedings deliberating
whether a violation of the law has occurred. To carry out the checks, the
Agency may request from competent authorities to obtain data from financial
organizations, business companies and other persons.

Supervision of the property status of the official. Should a discrepancy be
revealed in the supervision procedure of the property of the official between
the data presented in the report and actual status or a discrepancy between
the increased value of the property of the official and his/her lawful and
reported income, the Agency shall establish the cause of such discrepancy and
notify the body wherein the official holds office and other competent bodies.
The Agency may request the official to submit information on property and
income of other associated persons within 30 days if there is reasonable doubt
that the official is concealing the real value of his/her property. In this case,
the Agency shall summon the official or an associated person in order to
obtain information on the real value of the property of the official.

(d) Professional Ethics and Codes of Conduct

The approach to public service codes of conduct varies between
jurisdictions. Most states have introduced general public service codes of
conduct that are enshrined in legislation. A competent and impartial public
administration is a necessary condition for the appropriate performance of its
duties. The public must have confidence in the authorities’ discharge of their
duties, in accordance with the rule of law and the democratic frameworks. For
this reason the reliability of the public administration can be guaranteed only
when principles that govern working for the administration are both explicit
and known to all those involved. Countries state the standard of behavior
expected of public servants in a collection of documents (e.g. constitution, laws
and codes of conduct). Codes of conduct and codes of ethics or a civil service
code are a commonly used source in over one-third of the member countries.?!

Code of Conduct for Civil Servants. The Code of Conduct for Civil Servants
in Serbia was adopted by the High Civil Service Council in 2008, and inter
alia deals with issues regarding political neutrality, protection of public interest
and conflict of interest. The conduct of civil servants at all time must be in a
manner that contributes to the maintenance and increase of public confidence
in integrity, impartiality and efficiency of the public authority. Civil servants
perform their official duties within the scope of the authority granted and in
accordance with the applicable laws and provisions of this Code.??

21  Sample Code of Ethics for Civil Servants, Association of Accredited Public Policy Advo-
cates in the EU (AALEP), May 2016 (http://www.aalep.eu/welcome-aalep).

22 High Civil Service Council, Code of Conduct for Civil Servants, “Official Gazette of RS,
No. 29/2008, 30/2015.
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- Civil servants and the general public. Civil servants shall behave
towards the customers in a professional, courteous and polite manner; show
interest and patience; provide timely and accurate data and information;
assist and provide information on legal means for the protection of rights and
interests; observe the principle of equality and be influenced by the capacities
or personal characteristics of any party or offer special privileges to such
party; treat people with disabilities and other persons with special needs with
special care; respect the personality and dignity of the parties.

- Political neutrality. Civil servants are required to act, in the performance
of their duties, in a politically neutral manner. Civil servants are not allowed
to post signs or object with signs of political parties in the official premises of
the public authority.

- Protection of public interest. In making decisions and exercising
discretionary authority, civil servants shall always take into account the public
interest and act in a manner not to bring up the obligation to return the favor
to any physical or legal person.

- Prevention of conflict of interest. In the performance of their duties,
civil servants shall avoid any situation in which their private interests could
conflict with their official duties. They are obliged to pay due attention to
identify actual or perceived or potential conflict of interest and take adequate
measures provided by the law to avoid a conflicts of interest.

— Restrictions on acceptance of gifts. In the performance of their duties, civil
servants shall not receive gifts, favors or benefits of any kind for themselves or
other persons. This does not include gifts given at protocol events or appropriate
gifts of modest value given in accordance with the regulations governing the
prevention of conflict of interest in the performance of public services.

- Prohibition of sexual harassment at workplace. The Code prohibits any
sexual harassment that may include unwanted verbal, non-verbal behavior
of a sexual nature which offends the personal integrity of civil servants. The
complaint of sexual harassment may be submitted to the immediate superior
to the person that has committed sexual harassment.

- Ban of mobbing. A civil servant who believes that he/she is required to
act in a manner that is inconsistent with provisions of this code, shall notify
thereof in writing the head of the public authority. A civil servant should
not be placed at a disadvantage or subjected to harassment (mobbing) while
performing his/her duty and exercising his/her rights in such public authority.

(e) Measures in Case of Violation of Anti-Corruption Provisions

Accordingly, the Law on the Anti-Corruption Agency contains provisions
on the procedure and measures in case of violation of the anti-corruption
provisions of this Law by civil servants and public officials (Art. 50-57).

Ex officio procedure. The procedure to establish whether there is a
violation of this Law and order measures pursuant to this Law shall be initiated
and conducted by the Agency ex officio. The procedure is also initiated upon
the request of an official, his/her direct superior officer, and may also be
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initiated on the basis of the report of a legal entity or a natural person. The
Agency shall notify the official of the initiation of the procedure. The Agency
may summon the official, an associated person or the person who filed the
report initiating the procedure in order to collect information, as well as
request that they submit the necessary data, with an aim to establish whether
a violation of this Law occurred. The official must have an opportunity to
give a statement in the procedure before the Agency. The procedure before
the Agency is closed to the public.

Measures. Measures which may be pronounced against an official due
to a violation of this Law are “note of warning” and “public announcement
of recommendation for dismissal”. The measure of note of warning and the
measure of public announcement of the decision on the violation of this
Law may be pronounced against an official who has been directly elected by
the citizens, an official whose public office has terminated or an associated
person. If the person fails to comply with the measure of note of warning
within the time period specified in the decision, the measure of public
announcement of recommendation for dismissal, the public announcement
of the decision on the violation of this Law shall be pronounced against
him/her. In case of pronouncing the measure of public announcement of
recommendation for dismissal against the official, the Agency shall file an
initiative for dismissal to the body which elected, appointed or nominated
the official. The competent body shall notify the Agency of the measures it
has taken in view of the pronounced measure of public announcement of
recommendation for dismissal within 60 days of pronouncing the measure.

Decision by the Director. The Director shall issue a decision establishing
whether there is a violation of this Law and order the specified measure. An
appeal against the decision may be submitted to the Board within 15 days
from the day Director’s decision is issued.

Decision by the Board. The decision of the Board is final. An administrative
dispute may be instituted against this decision.

Public announcement of measures. The Agency shall publicly announce
measures pronounced for any violations of this Law, except for the measure
of note of warning. A rationale of the decision to pronounce the measure of
public announcement of decisions regarding any violations of this Law shall
be published in the Official Gazette of the Republic of Serbia and other media.
The costs of publishing the decision are borne by the official against whom
the measure has been pronounced.

Obligation of returning material gain. If it has been established that an
official was discharging other public office, job or activity contrary to the
provisions of this Law, the official shall have to pay any material gain acquired
in the course of such discharge into the account of the budget of the Republic
of Serbia, territorial autonomy or local government, within 15 days from the
day the decision establishing the violation of this Law is received.
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Protection of the person filing the report and other persons in the procedure.
The person whose report was used to initiate the proceedings or other person
who gives a statement in the proceedings may not suffer consequences. A civil
servant or employee in bodies of the Republic of Serbia, autonomous province,
local government and bodies of public enterprises, institutions and other
organizations the founder of which is the Republic of Serbia, autonomous
province or local government or bodies of companies the founder of which or
member is the Republic of Serbia, autonomous province or local government,
who in good faith files a report with the Agency, and justifiably believing,
that corruption exists in the body wherein he/she is employed, may not
sustain detrimental consequences for doing so. With an aim to protect the
specified persons, the Agency shall extend him/her the necessary assistance, in
accordance with the Law. The Agency shall protect the anonymity of specified
persons. A specific regulation governing the procedure of extending assistance
to specified persons shall be issued by the Director.

Notification of competent bodies on violations of this Law. Once the
Agency has established that an official has violated the provisions of this Law,
it shall accordingly notify the competent body for the purpose of instituting
a disciplinary, misdemeanor or criminal procedure. Decisions of the Agency
shall not prejudice criminal and material accountability of the official. The
referred bodies shall notify the Agency of the measures taken within 90 days
from the day they receive the notification.

V. CRIMINAL OFFENCES OF PUBLIC OFFICIALS

(a) Criminal Offences of Public Officials in the Criminal Code

Apart from measures which may be undertaken against civil servants and
public officials under the anti-corruption provisions by the Anti-Corruption
Agency, proceeding may be instigated against officials pursuant to provisions
of the Criminal Code. 2> However, prosecution of administrative public
officials is difficult.?*

In the provision on the interpretation of terms used in the Criminal
Code, an “official” is: (a) a person discharging official duties in government
authority; (b) elected, appointed or assigned person in a government
authority, local self-government body or a person permanently or periodically
discharging official duty or office in such bodies; (c) public notary, executor

23 Criminal Code, “Official Gazette of RS”, No. 85/2005, 88/2005, 107/2005, 72/2009,
111/2009, 121/2012, 104/2013, 108/2014, 94/2016. Cf. Golubovi¢, Bojana, Sluzbena kri-
vicna dela - kriticki osvrt na mehanizam krivicnopravne zastite od korupcije (Criminal
Offences of Officials - A Critical Review of Criminal Law Protection against Corruption),
Pravo, Novi Sad, br. 4-6, 2017.

24  Cf. Effective Prosecution of Corruption, ADB-OECD, Ghaziabad, February 2003. “Another
difficulty arises from the secret nature of corruption and, in most instances, the lack of
individual victims that would come forward with information about an act of corruption
and thus trigger an investigation.“
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and arbiter, as well as an officer in an institution, enterprise or other subject,
discharging delegated public authority, who decides on rights, obligations or
interests of natural persons or legal entities or in respect to public interest; (d)
an official shall also be a person who is in fact assigned discharge of official
duty or tasks; (e) a member of the military.

The Criminal Code designates a special chapter to “offences against
official duty” (Art. 359-369), which contains criminal offences of civil
servants and public officials, inter alia:

Abuse of office. An official who by abuse of office or authority, by
exceeding the limits of his official authority or by dereliction of duty acquires
for himself or another natural person or legal entity any benefit, or causes
damages to a third party or seriously violates the rights of another, shall be
punished by imprisonment of six months to five years (in severe cases eight
to twelve years).

Dereliction of duty. An official who by violation of law or other regulations
or general acts, by failure of duty to supervise or by otherwise deliberately and
consciously neglecting his duty, although aware or was required to be aware
and had to be aware that such acts may result in serious violation of another’s
rights or material damage, and such violation and/or damages occur in excess
of four hundred and fifty thousand dinars (ca. € 4.000), shall be punished by
fine or imprisonment up to three years (in severe cases up to five years).

Unlawful collection and payment. An official who collects money from
another who is not obliged to pay or charges another more than such person
is obliged to pay, or who when paying or handing over items to another fails
to pay, pays less or fails to hand over or hands over less, shall be punished by
fine or imprisonment up to three years.

Spending funds from the budget for a purpose other than designated. A
liable person in a budget beneficiary or a liable person in a mandatory social
security organization who incurs obligations or approves the payment from
the budget account of expenditure and expenses exceeding by one million
dinars (ca. € 10.000) the sum designated in the budget, a financial plan, or
a government issued document allocating the amount of a loan shall be
punished with a fine or imprisonment of up to one year (in severe cases eight
to twelve years).

Embezzlement. Whoever with intent to acquire for him or another unlawful
material gain appropriates money, securities or other movables entrusted
to him by virtue of office or position in a government authority, enterprise,
institution or other entity or store, shall be punished by imprisonment of six
months to five years. (in severe cases eight to twelve years).

Unauthorized use of funds. Whoever without authorization uses money;,
securities or other items entrusted to him by virtue of his office or under terms
of his position in a government authority, enterprise, institution, or other
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organization or store or without authorization gives such items to another for
use, shall be punished by imprisonment of six months to five years.

Influence peddling. Whoever solicits or accepts either directly or
through a third party a reward or any other benefit for himself or another
in order to use his official or social position or his real or assumed influence
to intercede for the performance or non-performance of an official act shall
be punished with imprisonment of six months to five years (in severe cases
eight to ten years).

Soliciting and accepting bribes. An official who directly or indirectly
solicits or accepts a gift or other benefit, or promise of a gift or other benefit
for himself or another to perform an official act within his competence or
in relation to his/her official powers that should not be performed or not
to perform an official act that should be performed, shall be punished by
imprisonment of two to twelve years (in severe cases up to fifteen years). The
received gift or material gain shall be seized.?

Bribery. Whoever makes or offers a gift or other benefit to an official
or another, to within his official competence or in relation to his/her official
powers perform an official act that should not be performed or not to perform
an official act that should be performed, or who acts as intermediary in such
bribing of an official, shall be punished by imprisonment of six months to
five years. The offender who reports the offence before becoming aware
that it has been detected, may be remitted from punishment. A gift or other
benefit seized from the person accepting the bribe may be returned to the
persons giving the bribe.

(b) Criminal Offences of Public Officials in the Law on the Anti-
Corruption Agency

It is interesting to note, that apart from the Criminal Code, the Anti-
Corruption Agency Law also contains provisions on criminal offences of public
officials (Art. 72-76). Concretely, an official who fails to report property to the
Agency or gives false information about his/her property, with an intention
to conceal facts about the property, shall be punished by imprisonment for
a period of six months to five years. The office or employment of a public
official sentenced to imprisonment for the criminal offence shall terminate
in accordance with the Law. A public official sentenced to imprisonment for
the criminal offence is banned from assuming public office for a period of
ten years from the day the court decision becomes final. Also, the official is
subject to various fines prescribed by this Law.

25  Cf. Combatting Corruption Among Civil Servants, USAid, February 2017 (p. 17): “Indirect
evidence that bureaucratic discretion may be linked to corruption comes from studies
linking bureaucratic delays, which are often intentionally created by corrupt bureaucrats
to increase opportunities for extortion and levels of bribery. By creating long queues,
administrators induce their constituents to offer informal payments: bribery rates are
higher at agencies whose clients are frustrated with slow service”
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VI. CASES AND STATISTICS

(a) Administrative Corruption

Corruption is a problem in Serbia, and the prevalence of bribery exceeds
the regional average. Government procurement, natural resource extraction and
the judiciary are especially vulnerable to fraud and embezzlement. Despite strong
political impetus to fight corruption, enforcement and criminal prosecutions are
largely ineffective. Even though facilitation payments and gifts are criminalized by
law, they are common practice in the public and private sectors.?®

Judicial system. There is a high risk of corruption in Serbia’s judiciary.
Bribes and irregular payments in return for favorable decisions are common.
Serbian law provides for an independent judiciary, but in practice courts’
functions are restricted by corruption, nepotism and political influence. Over
two-thirds of Serbians believe the judiciary is corrupt.

Police. There is a moderate to high risk of corruption when interacting
with Serbia’s police administration. Citizens perceive the police to be
corrupt. Political influence on the police force is widespread; there is a lack
of independent and transparent oversight. There are strong links between
organized crime and corruption. Impunity in the police is common; only
a very small number of police officers are charged with corruption by the
police’s internal investigative forces each year.

Public Services. There is a moderate risk of corruption when dealing
with Serbias public services. Companies indicate that bribes and irregular
payments sometimes occur when dealing with public utility services. Around
a fifth of companies perceive that bribes are commonly paid to local officials.
In a recent anti-corruption effort, police arrested 53 people, including staff at
the police force and the agricultural ministry (March 2017).

Land Administration. There is a high risk of corruption in Serbia’s land
administration. Of all bribes paid by business, around ten percent go to
land registry officers. A third of Serbians believe the land administration
is corrupt. Foreign investors enjoy full private property ownership rights,
yet have insufficient confidence in the protection of these rights in practice.
A recent case showing the extent of corruption in Serbia can be found in
the “Savamala case” In April 2016, local government officials, real estate
developers, and the police colluded to close off a street and bulldoze the
majority of private properties on the street in order to allow the construction
of a government-backed private real-estate project. Police illegally detained
people in the area and refused to respond to calls from the area; showing the
high levels of corruption in the country’s land sector. The Police Directorate
of the Ministry of Internal Affairs has completed its investigation into the
case and has forwarded it to the prosecutor (June 2017).

26  Serbia Corruption Report, GAN Business Anti-Corruption Portal, October 2017 (https://
www.business-anti-corruption.com/country-profiles/serbia/).



32 Stevan Lili¢

Tax Administration. Corruption risks in Serbia’s tax administration are
high. Bribes and irregular payments when meeting with tax officials are fairly
common. Business activities are hampered by frequent direct interactions
with the public administration during tax inspections, exposing companies
to extortion risks. Two out of five Serbians believe the tax administration is
corrupt. Deficiencies in the tax administration have enabled the informal
economy which is estimated to be worth around 20-30% of GDP.

Customs Administration. There is a high risk of corruption in Serbia’s
customs administration. Irregular payments when exporting or importing
goods to/from Serbia are common. Customs officials have a poor reputation
among Serbian citizens; most survey respondents believe customs authorities
are corrupt. However, perceptions of customs officers have been improving
in recent years. In April 2017, seventeen customs officers were arrested over
alleged involvement in a scheme that allowed local companies to import
goods without paying the required taxes, costing the Serbian state around
EURO 11.5 million. The customs officers accepted fraudulent documentation
indicating the goods were destined for embassies and international
organization which are exempt from the taxes.

Public Procurement. The risk of corruption in Serbia’s public procurement
sector is high. Corruption is pervasive in the public procurement sector.
Companies indicate that bribes and irregular payments are commonly made
when obtaining a government contract. Public procurement oversight still
lacks significant capacity and the sector remains vulnerable to corruption.
Data shows that less than sixty percent of public procurement processes use
the most transparent “open procedure”, the non-transparent “negotiation
procedure” is often invoked because of “technical and artistic reasons”. The
non-transparent procedure allows entities to directly hire a specific company,
although other companies have eight days to appeal this decision.

(b) Administrative Court Cases

The Administrative Court has an important role in the implementation of
specific preventive anti-corruption laws. This is the reason why Transparency
Serbia conducted a special analysis of regulations and practices related
to the work of the Administrative Court in the area of conflict of interest,
public procurement and free access to information. “Judicial control of the
administration has an important place in the structure of anti-corruption
mechanisms. It belongs to the part of these mechanisms that aim to ensure
»accountability“ and ,public accountability” of authorities and officials
for their actions. In this respect, it stands shoulder to shoulder with the
responsibility of authorities and officials to provide reasons for the decisions
they make, to ensure that their work is public, to justify the spending of
budgetary funds and the possibility that their work is supervised by other
authorities within the administrative apparatus.“>” Of the multiple cases

27  Cf. Administrative Court and the Anticorruption Legislation, Transparency Serbia, May
2016, p. 6.
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reviewed in the analysis, selected cases on the issues of conflict of interest
involving the Anti-Corruption Agency are presented.

Case 9-U. no 6875/2011. In a 2011 case, the Administrative Court
sustained the complaint and annulled the decision of the Agency Board.
The disputed decision was reached by a collegial authority (the Board) and
was signed “on behalf of the President” by the person for whom there is no
evidence in the documents that he/she is authorized to sign the decision, or
that he/she chaired the Board meeting at which the decision was taken. The
law stipulates that the decision reached by the collegial authority is signed
by the chairman, unless stipulated otherwise. Also, the minutes contain no
records of the deliberations and voting of Board members who adopted the
decision, and no indication notes on a unanimous vote.

Case 1-U. no. 31468/2010. The complaint was filed with the
Administrative Court in 2010 against the Agency for the annulment of a
decision rejecting the request of the deputy mayor for approval to continue
performing his duties as a doctor. The Agency informed the Court that it
acted in accordance with the provisions of the law and nullified the disputed
decision, since it has been established that the allegations pointed out in the
complaint were unfounded. The Administrative Court in this case ordered
the plaintiff to submit a written statement as to whether he is satisfied with
the subsequently adopted decision of the Agency or if he remains with the
complaint and to what extent. The plaintiff informed the Court that he is
satisfied with the subsequent act and that he gives up on further proceedings
before the Administrative Court.

Case 14-U. no. 1155/2011. In a complaint filed with the Administrative
Court in 2010 against the Agency, the Court rejected the complaint. The reason
for the rejection was that the Court considered the request for postponing the
execution of the decision and found that the request had not been established
in accordance with the law. The Court previously established that the refusal
of the plaintift’s request for approval to perform his function does not cause
him any damage that would be difficult to compensate, and the plaintift did
not provide evidence that the adoption of the disputed decision threatens his
existence. The plaintiff filed a complaint with the Administrative Court to
nullify the decision of the Agency which rejected the request of the plaintift
for the approval to perform his function. The plaintift’s complaint proposed
the annulment of the disputed decision and his petition submitted to the
Court requested the Court to issue a decision to postpone the execution of
the disputed administrative act until reaching the decision on the complaint.
The plaintiff requested the postponement of execution stating that he had
already been appointed to the disputed position of a member of the municipal
council, which is a paid function, so he would be left without regular income
and without significant livelihood, and, in this case, the plaintiff would suffer
damage that would be hard to compensate. As further stated, the postponement
of execution of the disputed decision is not contrary to public interest, nor
would its suspension cause any damage to the Agency.
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In the filed complaint, the plaintiff also states that there is no possibility
of him being replaced by other appropriate person, so the absence of the
plaintiff from the work of the municipal council would prevent the council
from working properly, which could lead to irreparable damage to the city
municipality. Considering the request for postponing the execution of the
decision and the plaintiff’s statements, the Administrative Court established
that the request was unfounded, as the plaintiff did not provide evidence that
the adoption of the contested decision threatens his existence.

Nota bene: A question arises in regard to this case as to whether the
provisions of the law provide sufficient protection of public interests. One
of the reasons for the postponement stated by the plaintiff is the alleged
inability for him to be replaced by another person in the municipal council.
In such cases, the postponement of execution of the decision of the Agency
cannot be requested in an administrative dispute, as no damage was
caused to the plaintiff. However, there are certain situations when it is not
possible to elect a new official, or it is not possible to do so on short notice
and it could be construed that damage was caused to the authority as the
sinterested person® (as the law puts it) within which the plaintiff performs
the function. The unsolved issue here is whether the municipality would be
the “interested person” with the right to request the postponement of the
execution of the Agency decision or before the final decision was reached by
the Administrative Court.

(c) Administrative Corruption Statistics

In the 2018 Report on the Implementation of the National Anti-
Corruption Strategy, the Anti-Corruption Agency states that out of the
total 177 activities examined, only one fourth (26%) of the activities were
implemented in line with the indicators, whereas 62% of the activities were
assessed as not implemented. The most concerning is that the Agency was not
able to assess the compliance for almost 12% of the activities mainly because
the implementing entities failed to report on the activities or they reported
it in the way which did not allow for drawing any conclusions whether these
activities were complied with or not. The negative trend in not complying
with the obligations from the strategic anti-corruption documents continues
from the previous periods: 31% of the activities were not implemented in
2016 and 63% of the activities were not implemented in 2015.28

Comparative statistics for the 2006-2012 period show that in 2006 “abuse
of office” was reported in a total of 2918 cases (1116 charges, 606 convictions); in

28  Anti-Corruption Agency, Report on the Implementation of the National Anti-Corruption
Strategy in the Republic of Serbia 2013-2018 and the Action Plan for the Implementati-
on of the National Anti-Corruption Strategy, Belgrade, March 2018, p. 9-10. Nota bene:
this is the eight report on the implementation of strategic documents in the fight against
corruption, submitted by the Agency to the National Assembly pursuant to Article 26(2)
of the Law on the Anti-Corruption Agency (and the fifth related to the new Strategy and
Action Plan).
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2007 - 2675 reports (1032 charges, 524 convictions); in 2008 — 2661 reports (966
charges 514 convictions); in 2009 — 2523 reports (929 charges, 523 convictions);
in 2010 - 1868 reports (503 charges, 263 convictions); in 2011 - 2247 reports
(800 charges, 375 convictions); in 2102 — 2110 reports (1002 charges, 460
convictions). The statistics for the same period also show that in 2006 “active
bribery” was reported in a total of 43 cases (45 charges, 40 convictions); in 2007
- 109 reports (36 charges, 29 convictions); in 2008 — 103 reports (35 charges
31 convictions); in 2009 - 85 reports (45 charges, 35 convictions); in 2010 —
37 reports (28 charges, 25 convictions); in 2011 - 58 reports (29 charges, 24
convictions); in 2102 - 66 reports (65 charges, 56 convictions).??

Administrative corruption offenses are characterized by an extremely
high “dark figure of crime” Judging by any relevant research of public
opinion that measured the actual experience of citizens with corruption (and
not just the perception of its occurrence), less than 1% of cases of bribery
ever gets reported. Such surveys regularly show that the number of citizens
who participated in petty corruption by giving bribes during the study period
(one year or less) is about 20%. When we take into account the number of
households in Serbia, this means that the number of such cases of bribery
can roughly be estimated at about half a million. On the other hand, the total
number of criminal charges for all acts of corruption does not exceed 5,000
even with cases of reporting without any grounds. 39

VII. INSTEAD OF CONCLUSION

European Commission Progress Report on Corruption

In the 2018 progress report for Serbia, the European Commission states
that “Serbia has some level” of preparation in the fight against corruption”.
However, corruption remains prevalent in many areas and continues to be
a serious problem. Operational capacity of relevant institutions remains
uneven. Law enforcement and judicial authorities still need to prove that
they can investigate, prosecute and try all high level corruption cases in an
unbiased and operationally independent manner.3!

As regards Serbia’s track record of investigating, prosecuting and trying
corruption cases, there were 2.140 first instance convictions in 2017, 50 final
convictions (41 based on plea agreements) for persons in relation to high
level corruption offences, and 26 acquittals. In relation to public officials,

29 How to Fight Corruption? Current Problems and Issues from the Work of Repressive
Anti-Corruption Bodies in the Context of EU Integration, Transparency Serbia, De-
cember 2014, p. 31-32. “It often happens that the citizens of Serbia found out about the
statistical data on the prosecution of corruption only from the reports of the European
Commission on the progress of Serbia in the process of European integration” (p. 31)

30  Op. cit, p. 5.

31 European Commission: Serbia 2018 Report, Strasbourg, April 17, 2018 SWD(2018), p. 3,
p- 19, p. 21.
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in 2017 a total of 5 persons were convicted of high corruption (a judge and
a president of a municipal court; a misdemeanor judge, the director of the
labor inspectorate and the director of a public company).

Serbia so far did not implement in a satisfactory manner any of the
thirteen recommendations provided by the Council of Europe Group of
States against Corruption (GRECO) in its last evaluation round on preventing
corruption among parliamentarians, judges and prosecutors. GRECO
concludes that Serbia has not implemented satisfactorily or dealt with in a
satisfactory manner any of the thirteen recommendations contained in the
Fourth Round Evaluation Report - seven recommendations have been partly
implemented and six have not been implemented.3?

Prof. dr Stevan Lili¢*

ADMINISTRATIVNA KORUPCIJA -
INSTITUCIONALNI OKVIR I ANTIKORUPCIJSKO
ZAKONODAVSTVO U JAVNOJ UPRAVI U SRBIJI

Apstrakt

Srbija je nezavisna postjugoslovenska multietnicka drZzava u regionu Za-
padnog Balkana jugoistocne Evrope. Srbija i EU potpisale su Sporazum o stabi-
lizaciji i pridruZivanju (SSP) koji je obavezao zemlju da uskladi svoje zakono-
davstvo sa aquis communitaire EU. U vezi sa antikorupcijom u javnoj upravi,
Sporazum naglasava posvelenost Srbije ,,u borbi protiv organizovanog krimina-
la, korupcije, pranja novca, ilegalnih migracija i trgovine ljudima®. Prva nacio-
nalna strategija za borbu protiv korupcije usvojena je 2005. godine sa odgova-
rajucim akcijonim planom. Implementacija ove Strategije suocila se sa mnogim
poteskoéama jer je neprecizan sadrZaj ,izazvao zbunjenost o tome koje aktiv-
nosti treba preduzimati i ko je za njih nadlezan“ (OSCE). Shodno tome, u na-
rednom periodu usvojen je niz zakona o borbi protiv korupcije, ukljucujuci Za-
kon o Agenciji za borbu protiv korupcije, koji je stupio na snagu 2010. godine.
Druga nacionalna strategija za borbu protiv korupcije za period 2013-2018.
usvojena je 2013. godine. Agencija je, izmedu ostalog, odredena za nadzor nad
njegovom primenom i pitanjima sukoba interesa, objavljivanja imovine i izrica-
nja mera u slucaju krsenja. Krivicni zakon propisuje krivicna dela za korupciju
javnih sluzbenika. Medutim, u 2018. godini u Izvestaju Evropske komisije o
napretku Srbije konstatovano je da ,korupcija ostaje preovladujuca u mnogim

32 GRECO, Fourth Round Evaluation Report on Corruption Prevention in Respect of Mem-
bers of Parliament, Judges and Prosecutors, Strasbourg, 2018, p. 16.

Dr Stevan Lili¢, redovni profesor Pravnog fakulteta Univerziteta u Beogradu, rukovodilac
Projekta Perspektive implementacije evropskih standarda u pravni sistem Srbije (179059),
koji podrzava Ministarstvo prosvete, nauke i tehnoloskog razvoja Republike Srbije.
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podrucjima i nastavlja da predstavlja ozbiljan problem”. Prikazani slucajevi
Upravnog suda i relevantne statistike pokazuju da je ,zloupotreba poloZaja“
najrasireniji prekrsaj javnih funkcionera.

Klju¢ne reci: Korupcija. Antikorupcijsko zakonodavstvo. Javna uprava. Srbija.

Zakon o Agenciji za borbu protiv korupcije. Sudski slucajevi. Sta-
tistika.



