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A WORD FROM THE SCIENTIFIC COMMITTEE,
EDITORS AND PUBLISHERS

ADMINISTRATIVE
LEGISLATION UNDER THE MICROSCOPE

Imagine that the Law on General Administrative Procedure (LGAP) is a car.
It is reliable, sturdy, and well-constructed, but as time passes, new challenges appe-
ar on the road. The roads are now more modern, the passengers’ demands more
specific, and sometimes it is necessary to adjust a part or even do a “general servi-
ce” This is exactly the topic of this collection: how to improve the LGAP so that it
remains in its best form for all passengers, whether they are citizens or businesses.

The analysis of administrative legislation is one of the levers of moderni-
zation of Balkan societies, particularly their public sectors, on the path to bui-
lding a more effective public administration based on the rule of law and good
governance. These activities, in both a formal and substantive sense, are part of the
Europeanization process. Around this current idea, in a time of great challenges
facing the future not only of Serbia but also of Europe, after more than thirty years,
distinguished experts from all countries of the region and several European states
gathered at a conference held in Belgrade, at the Serbian Chamber of Commerce
and Industry, on October 13, 2023.

The regional conference, on the topic “Analysis of the Law on General Ad-
ministrative Procedure in the Service of the Economy and Citizens,” organized
by the consulting firm “Eurosfera,” which was held with the support of the Na-
tional Assembly of the Republic of Serbia, enabled a professional, collegial, and
well-argued discussion of all current aspects of the Law on General Administrative
Procedure, particularly on the effects of its implementation. The conference also
served as an immediate inspiration for the creation of this collection of papers on
this ever-relevant topic.

Regarding the implementation of the Law currently in force in Serbia, which
was adopted seven years ago, it can be discussed not only from the aspect of its
integral text but also from other aspects: whether and to what extent related laws
are harmonized with it, whether the officials applying the Law on General Admi-
nistrative Procedure are sufficiently trained, and whether it is necessary to adopt
by-laws for the implementation of this important law. Finally, every law, including
this one, is open to potential amendments and supplements.




We hope that the publication of this collection of papers on this important
topic can serve as an additional guide in re-examining certain provisions of the
all-present applicable Law on General Administrative Procedure in Serbia, but
also that it can contribute to identifying and overcoming challenges in the current
regulations of other countries. For these reasons, the conference and the collection
are an authentic contribution to illuminating the further direction of moderniza-
tion of the LGAP’s provisions and its normative environment. In this sense, regar-
ding the question of whether the necessary interventions in the text will be called
“fine-tuning” or even “general service” — perhaps the most important thing is that
they are realized. The collection is a contribution to the idea that through the jo-
int action of experts and the appropriate state bodies, amendments will continue
that will further optimize the legal text, and thus the success of its application in
practice.

PEY HAVYHOT OObOPA, YPEITHUKA M I3TABAYA

YIIPABHO IIPABO IIOJ IVIIOM

3ammcnTe fja je 3aKOH O ONIITeM YIPAaBHOM NOCTYIKY ayTomodmn. OH je
HOY3[aH, YBPCT U JOOPO KOHCTPYUCAH, ali, KaKO BpeMe IIpoJiasi, I0jaB/byjy ce
HOBJ M3a30BM Ha Iy Ty. IlyTeBu cy cajja MOfiepHIjI, 3aXTeBM Iy THMUKA CBE CIIeLy-
buyHMju 1 HeKaJja je TOTPedHO IMOIeCUTI HEKM €0 WU YaK YPATUTH ,,TeHepaTHi
cepBuC”. YIIpaBo TO je TeMa 0BOT 300pHMKa: Kako yHanpemutu 3YII na Ou octao y
HajdorbeM M3Iamy 3a CBe MYTHUKe, S0 fa Cy To rpabanu unm npexgyseha.

AHanusa yIpaBHOI 3aKOHOJABCTBA jeflHa je Of IIONyra MOJEPHU3alMje
fpymrasa bajkana a moceSHO BIXOBMX jaBHMX CEKTOPA, Ha ITyTy U3TPafiibe Jie-
JIOTBOPHMje [Ip)KaBHe YIIpaBe 3aCHOBAaHe Ha IIPaBHOj [pyKaBU 1 0OpOM yIipa-
B/barby. OBe aKTUBHOCTYU U Y GOPMATHOM M CYIITHHCKOM CMICITY fIe0 Cy IIpoleca
epponensanuje. OKo Te akTye/IHe UIeje OKYINUIN Cy Ce, Y BpeMeHY BEMKUX U3a-
30Ba Koju cToje npent dynyhuomhy ne camo Cpduje seh u Espone, Hakon Buie
Off TPUZECET TOJIMHA, YITIeOHU CTPYUbally M3 CBUX 3eMa/ba PETMOHA U HEKOJIMKO
eBPOIICKMX [p>KaBa Ha KOH(epeHIMju Koja je ogpxaHa y beorpany, y Ilpuspen-
HOj Komopu Cpduje, 13. oxrodpa 2023. roguHe.

PernoHanHa KoH(pepeHIja, Ha TeMy “AHasnM3a 3aKOHA O OMIITEM YIIPaB-
HOM IIOCTYIIKY Y GyHKUMjU IpuBpefe u rpabana’, y opranusanuju Koncynrant-
cke kyhe “Eypocdepa’, koja je onprxana y3 nogpuiky Hapopse ckymuntnse Pemy-
dmuxe Cpduje, omoryhuna je cTpyuHy, KOJerujaiHy i apryMeHTOBaHY paclpaBy o
CBMM aKTYe/THNM acIIeKTHMa 3aKOHa O OIIITeM YIIPAaBHOM MOCTYIIKY, a HocedHo
o edexTnMa werope npuMmere. KongpepeHnuja je mocayxmna 1 Kao HeloCpegHa
MHCIMpalyja 32 U3pajy 300pHMKA pajjoBa Ha OBY, YBEK aKTYe/IHY, TEMATUKY.

O mpumenn 3akoHa Koju je Ha cHasy y CpOuju 1 Koju je ycBojeH mpe 7 ro-
IIMHA MOXKEe Ce TOBOPMTH He CaMo Ca acIeKTa BeroBOr MHTEerPaTHor TeKCTa, Beh u
ca IPYTVX acleKara: ia I CY ¥ y KOjoj Mepy CPOJIHM 3aKOHM ycKIaheHu ca mum,
fia U Cy CTy>KOeHUIM KOjy IPMMeryjy 3aKOH O OIIITEM YTIPaBHOM IIOCTYIIKY
JIOBO/BHO OOYJeHM 1 [a /I je TIOTPedHO JOHEeTH NOI3aKoHCKe akTe? HamocneTky,
CBaKJ 3aKOH, I1a ¥ 0Baj, OTBOPEH je 3a eBEHTya/IHe M3MeHe U IOIIYHe.

Hapamo ce fa odjaBpuBame 300pHMKa pajjoBa Ha OBY BaKHY TEMY MOXe
HOCTY>KUTH Kao HOTATHY IIyTOKA3 y MPeUCINTHUBABY MOjeflUHMX ofipefiada CBe-
npucyTHor Bakeher 3akoHa o omIuTeM yIpaBHOM IOCTYIKY y Cpduju, amu u na
MOYKE JOIPMHETH yO4aBalby U MPEBA3UIKEbY M3a30Ba Y aKTYE/THUM IIPOIMCH-
Ma OpyTux 3eMaba. VI3 HaBeeHux pasnora, KoHGepeHIUja 1 300PHMK Cy ayTeH-
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TUYaH JOIPMHOC pacBeT/baBaby Iajber MpaBlia Mogepansanuje ogpenada 3YIl-a
VI Ib€TOBOT HOPMATUBHOT OKPY)KErba. Y TOM CMUCTTY, Y IIOTTIeAY MTarka [a i he
Ce HEeONXOJIHE MHTEPBEHINje ¥ TEKCTY Ha3BaTH ,,UHO TofelaBame” WiIM 4aK 1
»T€HEPAIHN CepBUC” — MOXKIA je HajBaXKHMje JIa Ce OHe ocTBape. 350pHUK je f0-
IPMHOC MAieju [1a Ce 3ajeNHNYKUM e/IoBatbeM CTPyUrbaKa 1 ofrosapajyhux opra-
Ha JIp)KaBe HacTaBy Ca M3MeHaMa Koje he fa/be onTuMM30BaTH 3aKOHCKM TEKCT, a
TYIME U YCIeX heroBe IpUMeHe Y IIPaKCIL.
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Stevan Lili¢*

DOES THE NEW LGAP NEED
“GENERAL SERVICE”

Abstract

Seven years after the adoption of the new Law on General Administrative Pro-
cedure (LGAP), we have the opportunity to conduct an objective analysis and evaluate
the real scope of this boldly announced law. A number of innovations (e.g. legal defi-
nition, concept of administrative mattet, guarantee act, administrative contract, single
administrative point, etc.) are analyzed, including the harmonization of sectoral laws
with LGAP which was considered one of the key goals of the new LGAP in the service
of the economy and citizens in the context of SIGMA standards and European Com-
mission reports. The general conclusion is that LGAP is due for a ‘general service.”

Keywords: Innovations in the Law on General Administrative Procedure,
Harmonization of Sectoral Laws With the Law on General Administrative Pro-
cedure, Law on General Administrative Procedure in the Service of the Economy
and Citizens, SIGMA Standards and European Commission Reports, “General
Service” of the Law on General Administrative Procedure.

1. Small Jubilee - Seven Years Since the Adoption of the New LGAP

Seven years have passed since the adoption of the new Law on General
Administrative Procedure (LGAP) and six years since its full implementation." A
small anniversary, but at the same time a good opportunity to analyze and eval-
uate from the point of view of its application in practice. Based on the numerous
“innovations” introduced by LGAP, but also from the numerous “open issues”
that accompany the application of this procedural law, it can be immediately con-
cluded that the moment is ripe for the “general service” of the current LGAP, both
from the point of view of content reconstruction of a number of material and
process contradictions, as well as with regard to a larger number of conceptual
and nomotechnical inconsistencies.”

* Faculty of Law, University of Belgrade (retired), PhD, Full Professor of Administrative Law; Faculty of Legal
Sciences, University of Donja Gorica in Podgorica. Full Professor of Administrative Law.

I Law on General Administrative Procedure, Official Gazette of RS, No. 18/2016, 95/2018.

> Stevan Lili¢, Zakon o opstem upravnom postupku: anatomija zakonskog projekta sa modelom za generalnu
rekonstrukciju ZUP-a, Centar za unapredenje zakonodavstva, Komitet pravnika za ljudska prava: Dosije studio,
Beograd, 2019.
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Does the New LGAP Need “General Service”

The Law on General Administrative Procedure from the point of view of
“functions for the economy and citizens” can be viewed from two aspects: (a)
review of the success of some of the most significant innovations® (e.g. legal defi-
nition of administrative procedure; concept of administrative matter; guarantee
act; administrative contract; single administrative point and others), as well as
(b) analysis of the process of harmonizing sectoral laws with LGAP, with special
reference to the European standards of “democracy and rule of law in the service
of the economy and citizens” in the documents of the European Commission on
Serbia’s progress and the reports of the SIGMA agency.

2. Overview of the Most Significant Innovations in the New LGAP

On this occasion, we will present a general overview of the success (failure)
of some of the most significant praised innovations* in relation to which a “gen-
eral service” should be done today.

Theoretical definition. In LGAP, the administrative procedure is defined
as “..a set of rules..” However, this legal definition of administrative procedure
is theoretically wrong because the law is a “set of rules,” while the administrative
procedure is a “set of procedural actions” that are performed according to the
rules prescribed by law.®

Different legal definitions of the same legal matter. LGAP introduces a
legal definition of administrative matter that is significantly different from the
already existing legal definition of administrative matter in another law.5 While
according to LGAP, the concept of an administrative matter is radically expanded
(and includes the adoption of administrative acts, the adoption of guarantee acts,
the conclusion of administrative contracts, the undertaking of administrative ac-
tions and the provision of public services), according to the Law on Adminis-
trative Disputes (LAD),” an administrative matter is an “individual undisputed
situation,” in which there is a “need to legally and authoritatively determine a par-
ty’s future conduct”” Although it is obvious that there are significant differences
between the definition of an administrative matter according to LGAP and LAD,
some authors claim that the existence of different legal definitions of the same
thing does not pose a problem.?

? Stevan Lili¢, “Uspon i pad novog Zakona o opstem upravnom postupku’, 26. Budvanski pravuicki dani (ed.
Miodrag Orli¢), UPS, Beograd, 2023, pp. 415-440.

* Dobrosav Milovanovi¢, Vuk Cuci¢, “Nova refenja nacrta Zakona o opitem upravnom postupku u kontekstu
reforme javne uprave u Srbiji”, Pravni Zivot, Vol. 2, No. 10, 2015, pp. 95-110.

* Dragan Milkov, Radovan S. Rado$evi¢, “Neke novine u Zakonu o opstem upravnom postupku - upravno
postupanje’, Zbornik radova Pravnog fakulteta u Novom Sadu, Vol. 50, No. 3, 2016, p. 736.

® Radomir Radogevié, “Pojam upravne stvari i novi Zakon o opétem upravnom postupku Republike Srbije’,
Pravna rije¢, Vol. 13, No. 46, 2016, pp. 717-728.

7 Law on Administrative Disputes, Official Gazette of RS, No. 111/2009.

® Zoran Tomi¢, Dobrosav Milovanovi¢, Vuk Cucié, Praktikum za primenu Zakona o opstem upravnom postupku,
Ministarstvo za drZavnu upravu i lokalnu samoupravu, Beograd, 2017, pp. 23-24.
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Disputed legal nature. The problem with the newly introduced guarantee
act is that according to LGAP, its legal nature is not clear. The guarantee act does
not decide on the rights and obligations of the party, which leads to the conclu-
sion that the guarantee act is not an administrative act by its legal nature. Howev-
er, according to LGAP (Art. 21), “the provisions of this law on administrative acts
shall be applied accordingly to the guarantee act,” which leads to the conclusion
that a guarantee act is an administrative act by its legal nature.” On the other
hand, the wording of the provision of paragraph 3 indicates that the guarantee act
is just an administrative act “which may have another name.”

As one of the authors of LGAP states: “There is room for ‘fine-tuning’ in
the provisions of LGAP concerning the guarantee act [and concludes that] the
author’s criticism should not be understood exclusively as correcting one’s own
mistakes, although there is that”*

After six years of application of LGAP, not a single case of adoption of a
guarantee act according to the provisions of the new LGAP has been recorded.

Authentic interpretation. Of all the “innovations,” the innovation titled
“administrative contract” fared the worst, for the simple but absurd reason that
our current legislation does not mention administrative contracts."" Namely,
LGAP prescribes that administrative contracts be concluded according to the
provisions of LGAP, thus in practice creating confusion, especially with public
procurement contracts (but also communal public contracts, public-private part-
nership contracts, concessions, etc.) in terms of whether to apply the existing
(special) laws or the new LGAP. The source of the problem is that the profes-
sional public “believes” that certain contracts in special laws are “administrative
contracts,” even though they are not designated as such in the laws. Due to this
confusion, the National Assembly had to make an extraordinary intervention by
passing a so-called Authentic Interpretation Act in 2018 in which it specifically
states that these provisions of LGAP “should be understood that contracts con-
cluded in accordance with special laws are not administrative contracts in the
sense of the Law on General Administrative Procedure, and the legal regime of
the Law on General Administrative Procedure cannot be applied to them.”

As with the guarantee act, after six years of application of LGAP, not a sin-
gle case of concluding an administrative contract according to the provisions of
LGAP has been recorded.

Single administrative point. Of the innovations introduced by LGAP, the
one related to the “single administrative point” is significant. However, as it is
pointed out: “In fact, the meaning is that every request, submitted at a single ad-
ministrative point, is considered submitted to the authority that is competent to

® Stevan Lili¢, Komentar i kriticka analiza Zakona o opstem upravnom postupku, Sluzbeni glasnik, Beograd,
2022, pp. 109-121.

10 Yk Cucié, “Fino podeavanje Zakona o op$tem upravnom postupku’, Anali Pravnog fakulteta u Beogradu,
Vol. 66, No. 2, 2018, pp. 143-145.

1S, Lili¢ (2022), pp. 122-137.
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act on it. This has the effect that for the competent authority, the legal deadlines
for action begin on the day the request is submitted to the single administrative
point, regardless of when the request actually arrived at the authority from the
single administrative point. It is this in-between time that can be a problem. (...)
We can conclude that there is a real danger that the authority will fall into arrears
in many cases because it will not be able to act within the deadline”'?

Apart from the above, LGAP also introduces other “innovations” that cause
controversies in practical application and which, according to our belief, should
be on the list for a “general service,” especially: if the conclusion according to
LGAP is an administrative act, why is the special appeal abolished; why was the
response of the first-instance authority to the appeal introduced; how the (for-
mal) procedural action of delivery appears as a “type” of (factual) action of notifi-
cation; why was the “announcement of the solution null and void” abolished; why
no deadline was set for the interventions of the ombudsman, etc.”®

3. Administrative Acts - Decision and Conclusion
3.1. Administrative Acts

According to the definition in LGAP, administrative acts are decisions and
conclusions, but they can also have other names (e.g. permits, orders). For exam-
ple, instead of legal definitions, LGAP contains the so-called theoretical defini-
tion of an administrative act, as the rubrum (title) above Article 16 which reads:
“Administrative act - concept and types,” can serve as an illustrative example.
Such headings should not be used in legal texts, primarily because the goal of
legal texts is to be instructive, not descriptive and educational. An official who
applies LGAP in practice does not need to expand their knowledge and educa-
tion on the topic of “concept and types of administrative acts” (there is plenty of
professional literature available for this), but needs precise instructions for when
and how to make a decision. The use of a theoretical formulation such as “admin-
istrative act - concept and types” in LGAP indicates the circumstance that when
determining the definition, subjective theoretical criteria were used, instead of
objective nomotechnical standards in the drafting of the legal text (e.g. according
to the standards in the official methodologies for drafting laws)."*

In relation to the “concept and types of administrative acts,” according to
the new LGAP, very detailed analytical remarks were made in professional papers:

2 S. Kuli¢, “Single administrative point - ambiguities and doubts”, Savremena uprava i pravosude, Vol. 2023, No.
2, 2023, pp. 30-35.

¥ Stevan Lili¢, Katarina Andri¢-Manojlovi¢, Katarina Golubovié, Prirucnik: Prakiicna primena novog Zup-a,
sporna pitanja i odgovori: analiza i komentar najznalajnijih otvorenih pitanja prakticne primene novog Zakona o
opstem upravnom postupku, Sluzbeni glasnik, Beograd, 2018.

** Legislative Committee of the National Assembly of the Republic of Serbia, Uniform Methodological Rules for
Drafting Regulations, March 2010, http://www.parlament.gov.rs, 25. 8. 2024.
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“In our legal system, there are two different legal definitions of an administrative
act. One is specified in the new Law on General Administrative Procedure agd
obligates all those entities that pass administrative acts. The other is specified in
the Law on Administrative Disputes and obligates the Administrative Court, when
checking the legality of an administrative act. Bearing in mind the different criteria
for definition, it could happen that one and the same act is considered an adminis-
trative act in the sense of the Law on General Administrative Procedure, but this is
not the case in the sense of the Law on Administrative Disputes. Such a difference
is unacceptable and can cause negative consequences in practice.”"’

3.2. The Administrative Decision

According to LGAP, there are two types of decisions: a) administrative de-
cision (on the merits) that decides on an administrative matter (i.e. on the right,
obligation or legal interest of a party) and b) the procedural administrative de-
cision. A decision on an administrative matter under LGAP is an individual le-
gal act whereby the authority, directly applying regulations from the appropriate
administrative area, decides on the right, obligation or legal interest of a party,
or on procedural issues (Art. 136, para. 1). A procedural decision under LGAP
is made “in other cases determined by this law” (Art. 136, para. 2), for example,
when rejecting a party’s request to initiate the procedure, when interrupting or
suspending procedure, when rejecting objections or appeals, etc.

The meritorious decision can be of first instance and of second instance.
The first-instance decision is an administrative act that decided on the main (ad-
ministrative) matter, i.e. on the recognition of a specific right or determination
of a specific obligation of a person in an individual case. The decision on the
administrative matter ends the administrative procedure at the same time. The
second-instance decision is an administrative act that decided on the appeal, i.e.
on the appellate request to annul the first-instance decision. The decision on the
appeal request ends the appeal procedure at the same time.

Procedural decisions are made in cases of non-fulfillment of formal proce-
dural reasons (e.g. inadmissibility, untimely submission, unauthorized subjects).
Among others, procedural decisions include: the decision to reject the request,
the decision to reject the appeal, the decision to end proceedings, the decision to
impose a fine on the witness, etc.

3.3. Administrative Matter

The current Law on General Administrative Procedure expanded the con-
cept of an administrative matter so that, in addition to the previous legal situation

5 D. Milkov, R. S. Rado3evi¢, pp. 739-740.

65




Does the New LGAP Need “General Service”

(i.e. passing a decision), it also includes other legal situations (passing a guaran-
tee act, concluding administrative contracts) and new “factual” situations (taking
administrative actions, provision of public services). According to the current
LGAP, the administrative matter now includes individual situations in which the
administrative body in the administrative procedure: (a) passes administrative
acts; (b) passes guarantee acts; (¢) concludes administrative contracts; (d) under-
takes administrative actions and (e) provides public services.

However, the definitions of administrative matters in LGAP and Law on
Administrative Disputes do not match. Different legal definitions of “adminis-
trative matter” create practical difficulties when conducting an administrative
dispute and put the plaintiff (party) in an uncertain position because, from a le-
gal point of view, an administrative dispute could not be conducted against an
administrative matter that was not decided by an administrative act, even though
according to Law on Administrative Disputes, the Administrative Court is au-
thorized to decide on the merits “on an administrative matter” in a dispute with
full jurisdiction (e.g. in case of “silence of the administration”).

In some professional papers, views are expressed that “the expanded con-
cept of administrative matters does not create problems from the aspect of the
mentioned definition of LAD, given that lawsuits will still be submitted to the Ad-
ministrative Court on the basis of administrative matters from administrative pro-
ceedings, exclusively against administrative acts”'¢ This understanding, however,
is not based on legal arguments because, on the one hand, it stems from the fact
that the concept of administrative matter according to LAD automatically excludes
the concept of administrative matter according to LGAP, and, on the other hand,
from the premise that LAD is the lex specialis in relation to LGAP. Since LAD is
clearly not that, the position that the provision of LAD in an administrative matter
automatically excludes the provision of LGAP on the same issue is also wrong.

3.4. Conclusion

According to the definition in LGAP (Art. 146): a conclusion is an admin-
istrative act whereby the authority manages the procedure and which is adopted
when this law does not specify that an (administrative) decision is to be adopted.

“It is also debatable how the conclusion can be considered an administra-
tive act at all (as it is written in Article 16 of LGAP) when, according to the new
Law on General Administrative Procedure, ‘no appeal is allowed against it, nor
can an administrative dispute be initiated. It follows that the conclusion never
has an independent legal existence, and therefore can only represent an acces-
sory act, an individual act without direct legal effect, and not an administrative
act. The provisions of this law on the types of administrative acts are, therefore,

% Z, Tomi¢, D. Milovanovi¢, V. Cucié, p. 21.
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contradictory. The legislator first divides administrative acts into decisions and
conclusions, and then negates that division by subsuming all conclusions under

»17
accessory acts.

4. Harmonization of Sectoral Laws with LGAP
4.1. Deadlines fot Harmonizing Sectoral Laws

Innovations introduced by LGAP have a special place in the provision (Art.
214) according to which “Special laws regulating certain issues of administrative
procedure in certain administrative areas shall be harmonized with the provi-
sions of this law by June 1, 2018” However, this provision prescribed an “un-
realistic” deadline for harmonizing special laws with LGAP. This circumstance,
especially in the context of the function of LGAP in relation to the economy and
citizens, was pointed out by SIGMA experts who participated in the drafting of
the Draft LGAP: “The question of special administrative procedures remains sig-
nificant, bearing in mind the number of special laws that are in force. One can ex-
press doubts that the 24-month period will be possible to realize. Considering the
number of special laws, the actual effect (e.g. protection of individual rights and
realization of public interest) of this provision in the Draft will be very limited”."

The government was significantly late with the order on the formation of the
Coordinating Body' whose task is to assess the compliance of the provisions of
special laws, and to, among other things, “determine the criteria for determining
the special laws whose harmonization is needed as a priority” However, those cri-
teria were not always clearly articulated, as can be seen from the text of one of the
points of the Coordinating Body (and the Working Group for drafting LGAP): “We
are of the opinion that, bearing in mind that the new LGAP foresees that in the pro-
cess of harmonization with its decisions until June 1, 2018, priority should be given
to the provisions of special laws that are not harmonized, which should also apply
to the provisions of special laws that relied on the model of LGAP from 1997.%°

4.2. Two Documents of the Coordination Body

However, shortly after the expiration of the legal deadline for harmonizing
special laws with LGAP, the Coordination Body published two of its acts. In the

7 D. Milkov, R. S. Radosevi¢, pp. 739-740.

18 SIGMA, Challenges for Public Administrative Reform (PA) in Serbia, Key Findings of the 2017 SIGMA Re-
port, www.sigmaweb.org ,25.8.2024.

Y Decision on the formation of the Coordinating Body for harmonization of special laws with the Law on Gen-
eral Administrative Procedure, Official Gazette of RS, no. 119/17 of December 29, 2017.

2 Dobrosav Milovanovié, “The process of harmonizing special laws with the Law on General Administrative
Procedure”, Zbornik radova, Skopje, 2017, p. 65-76.

67




Does the New LGAP Need “General Service”

first (“Conclusions”),?" it states that sectoral laws should, instead of several provi-
sions referring to LGAP, contain only one provision, which will generally refer to
the subsidiary application of LGAP and which reads: “Regarding procedural is-
sues that are not otherwise regulated by this law, the provisions of the law govern-
ing the general administrative procedure shall apply” In addition, they expressly
state that: “Compliant application is out of the question, because it implies the
application of the provisions of LGAP to something that, by its legal nature, is not
an administrative procedure. As special laws regulate special administrative pro-
cedures, only subsidiary application comes into consideration” However, with
these conclusions, the Coordinating Body left its legally prescribed framework
because the stated positions do not refer to “determining the criteria for deter-
mining special laws whose harmonization is necessary.”

In the second act (“Notice”),” the Coordinating Body, among other things,
takes the following positions: “(1) The process of harmonizing special laws with
the Law on General Administrative Procedure continues after June 1, 2018, and
(2) Until the end of the process harmonizing special laws with the Law on Gen-
eral Administrative Procedure, special laws will be applied” However, on this oc-
casion too, the Coordinating Body went beyond the scope of its statutory powers,
because without a valid legal basis, it assumed the authority of the legislator to
make a decision on changing the provision on deadlines in the current law. It is
particularly interesting that this unusual “intrusion” into the jurisdiction of the
parliament was carried out by the adoption of an informal individual act in the
form of a “notification.”

4.3. SIGMA and EC Reports on Harmonization
of the Sectoral Laws with LGAPSIGMA

As SIGMA points out in its analysis: “This document was created with the
aim of analyzing the implementation of the Law on Administrative Procedure
(LAP) in the countries of the Western Balkans (WB) that have recently reformed
their laws - Albania, Kosovo, Montenegro, the Republic of North Macedonia,
and Serbia. In these administrations, new LGAPs entered into force in 2016 and
2017, with the aim of reforming the way administrative procedures are carried
out. However, the reports of the European Commission (EC) and national civil
society organizations point to problems with regard to the implementation of
these laws, which implies slow progress in harmonizing special laws governing
administrative procedures with the general provisions of LGAP. (...) All LGAPs

' Conclusions, Coordinating Body for Harmonization of Special Laws with the Law on General Administrative
Procedure, http://www.mduls.gov.rs/latinica/uskladjivanje-sa-LGAPom.php, 27. 6. 2018.

# Regarding the application of Article 214 of the Law on General Administrative Procedure, the Coordination
Body for Harmonization of Special Laws with the Law on General Administrative Procedure, Ministry of Pub-
lic Administration and Local Self-Government, htip://www.mduls.gov.rs/latinica/uskladjivanje -sa-LGAPom.
Dphp, 25. 8. 2024,
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in the territory of the Western Balkans foresee a period of one to two years for
the harmonization process, but in no country has the process been completed on
time, and in most of them limited progress has been achieved so far”*

And the European Commission progress reports on Serbia,?* which were
made after the adoption of the new LGAP in connection with the harmonization
of sectoral laws, point out, among other things: “The legal framework for the sim-
plification of administrative procedures was established by the LGAP. (...) Serbia
still needs to harmonize a significant number of sectoral laws that include special
administrative procedures with the LGAP” (2018, p. 14-15); “The legal frame-
work for the simplification of administrative procedures was established by the
LGAP in 2016. However, there is still regulatory uncertainty for citizens and the
economy due to significant delays in aligning sectoral legislation with this law”
(2019, p. 14); “There is still regulatory uncertainty for citizens and the economy
due to the continuous delay in aligning sectoral legislation with this law”” (2020,
p. 20); “Regulatory uncertainty for individuals and companies remains due to
constant delays in harmonizing sectoral legislation with the LGAP. (...) The Secre-
tariat for Public Policies has started implementing a program to simplify admin-
istrative procedures.” (2021, p. 20).

And in the recent European Commission Report for 2022, the same con-
clusion is repeated: “The legal framework for simplifying administrative proce-
dures has been established. However, regulatory uncertainty remains for individ-
uals and businesses due to constant delays in aligning sectoral legislation with
the Law on General Administrative Procedure. The capacities of the Ministry of
Public Administration and Local Self-Government to effectively supervise the
implementation of this law are still limited. In implementing the e-paper’ pro-
gram for the period 2019-2021, the Secretariat for Public Policies simplified 311
administrative procedures and digitized 64. However, this program is still not
clearly connected with the process of harmonizing sectoral legislation, i.e. special
procedures, with the Law on General Administrative Procedure” (p. 21).

4.4. Register of Administrative Procedures

The Register of Administrative Procedures (RAP) was established by a
special law* which “regulates the establishment, management, content, manner
of use and other issues of importance for the management of the Register of Ad-
ministrative Procedures” According to the RAP portal (www.rap.euprava.gov.
rs), the Republic Secretariat for Public Policy (RSJP) is responsible for the part

2 Implementation of the Law on General Administrative Procedure in the Western Balkans, SIGMA Program
Document no. 62, Paris, 2021, pp. 5-6, https://www.sigmaweb.org/publications, 25. 8. 2024.

* Reports of the European Commission on Serbia’s progress, Ministry of European Integration, www.mei.gov.
rs, 25.8.2024.

* Law on the Register of Administrative Procedures, Official Gazette of RS, No. 44/2021.
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of public administration reform that refers to the modernization and transforma-
tion of public administration services, which implies simplification, optimization
and abolition of unnecessary administrative procedures in order to create better
business conditions and administration in the service of citizens. The role of the
Register is to ensure, together with the public administration bodies, that all infor-
mation about the procedures through which citizens and the economy address the
public administration is displayed in one place, in a simple and transparent manner.

The RAP portal registered 2,381 administrative procedures for the econo-
my, 379 administrative procedures for citizens and 177 administrative procedures
for public administration bodies: a total of 2,937 administrative procedures.
When this number is compared with the data from the European Commission
Report that a total of 311 procedures in sectoral laws are aligned with LGAP, it
is more than obvious that the Law on General Administrative Procedure needs a
“general service” in this matter.
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