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AP CTEBAH AVAUE

YCIIOH M1 ITAA HOBOT 3AKOHA
O OIIIIITEM YITPABHOM ITOCTVYIIKY

Canceiiax: Y IPWINIM CMO B4, HAKOH IIECT TOAMHA IpyUMeHe HOBOT 3aKOHA O OIIITEM YIIPAaBHOM
nocTynxy (3YI1), u3Bpummmo 08jeKTUBHY aHa/MM3y ¥ OLEHMMO CTBApHE JOMETe OBOT OFBAXKHO Ha-
jaBmuBaHor 3aKoHa. ¥ IIpemtory 3axoxa Koju je Braga Cpduje y bedpyapy 2016. ropuee yrymia
Hapongoj cxymmTury, uaMeljy ocTanor, HCTaKHYTO je Ja je »jefiaH OF OCHOBHIX IMbeBa Brane
ycIocTaB/Bamke MOfiepHe, ypebere, ebuxacie i genoTBOpHE Ip>kaBe. Y 0BOM KOHTEKCTY Carjiefiay,
3aKoH O OMNINTEM YIPaBHOM IIOCTYIKY HUje caMo K/bYYHM IpaBHM OCIOHAI| jaBHe ypase, seh
Tipe cBera MoliaH 3aMajall IpOoMeHa — CHAXKaH MeXaHy3aM [yro 09eKuBaHe COPOBOAVBE IOMUTHKE
TpaschopManyje jaBHe yIpaRe Y cepBuc rpabasa u npuspene. MebyTum, ydpso makon momme-
3HOT HAjaB/bEHOT YCIIOHA, YCAERMO je map y mpaxcu mpumerne Hosor 3VII-a. ITpaBHa peamHOCT
npumere Hosor 3YII-a mpoTexinx HEKOMMKO rOf¥HA 0Ka3ana ja fla e CYIPOTHUM IIyTeM Of
TIOCTaB/bEHIX II/bERA, TIOIITO C& MCIOCTABUIIO fa CY IPaKTUIHO K/bYIHE MHOBAIMjE ¥ KOHTEKCTY
»-MOTepHM3aIje YIPABHOT HOCTyHaka  octaie de3 edekTa, Ma JaK MpoM3Bene U KOHTpaedekTe,
Ka0 peryMo KOJ FapaHTHOT aKTa, M NoceSHO KOJ YIPaBHYX YTOBOPA ¥ BE3Y Ca KOjUMa je JOMUIO
o BaHpefHe MHTEePBeHINje IyTeM ayTeHTIIHOT TyMaderna.

Kmyune peuu: 3aKoH O OIMINTEM YIPaBHOM IOCTYIIKY. YIIPaBHM IIOCTYIIAK. YIIPABHO NMOCTYTAme.
Vopasan yrosop. lapanTsm axr. Ynpasee pagmse. [Ipyxame japryx ycryra. IIpurosop.

1. YIIPABHU ITIOCTYIIAK 11 YIIPABHO ITOCTYIIAILE

1.1. 3YIl v TPAH3ULIUJU

HepaBHO ce HaBPIMMIIO MECT TOIMHA Off IIyHe IPMMEHE HOBOT 3aKOHA O OIIIITEM
yupaesoM moctyuky (3VII). Mamu jydunej, amu ucToBpeMeHo u godap HOBOR U
npuamKa Ja ce oljeHe ebeKTH OBOT MHOBUPAHOT 3aKOHCKOT akTa. Hakon sumero-
IULIBET 3aCTOja, HoYeTKoM 2016. rogune Ckynmriaa Cpduje ycBaja Hos 3YIL Y
jaBHMM HacCTyHMMa TMM IIOBOJOM, Tafallby Ap)KaBHY (QYHKIVMOHEPY HajaBbyjy
u rpabaHUMa yKa3yje Ha HOBa pellieise Y YIpaBHOM NOCTYIKY, usMehy ocranor:
~Munucrapka je HajaBwra fa hie y oxBypy HoBOT 3akoHa OMTH yBelleHa ¥ BeKa

* Penoprn mpodecop YnpasHor npasa, [pasmn dakyrer Yisepsurera y Beorpay (y mensuju); pe-
nosxy npodecop YupasHor npasa, Qaxyirrer npaHux Hayka YamsepsureTa [foma fopuna y Ilogropmis.

415
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AP CTEBAH AMAME

Kaxko ce y cTpyIHMM pafioBuMa uctide: ,[locTassba ce, Hajipe, muTame 3amTO
je 3aKOHOHAaBAl, YMECTO fa jacHO Ofipelyt 00aBe3sHOCT IpUMeHe 3aKOHa, "AeuHu-
cao’ yIpaBHY MIOCTYTIAK, ¥ TO Ha HOTPEMTaH Ha4MH. YIPaBHY IOCTYHaK Hije "CKyT
mpaBua; Bell CKyI IIpollecHNX pajmH, Koje ce Bplie IipeMa ofpehernm npasumm-
Ma. 3aKOH 0 OTIIITeM YIPaBHOM NOCTYIIKY je 'CKYII IpaBu/Ia, a HOCTYIAK je HauuH
pana ypeber 3akosoM! CBaky MOCTYIAK OpeICTaB/ba pegmocrner, odapsparma pafHUX
ollepanyja IPUINKOM OCTBapyBamka HeKOT 3afaTKa M MoXe fa Syze yodudajeH mmm
npomnycad. AKO je IPOINCaH, OH/A je IPaBHY IOCTYIaK. ¥ TOM CMUCIY, YIPaBHA
HOCTYIAK je Ha4MH Pajia IPMIMKOM pelfaBamka Y YIPaBHUM CTBAPUMA pery/mucan
CKYIIOM IpaBu7ia U3 3aKOHa O ONMITeM YIPaBHOM HOCTYIKY. VI3 HaBemeHOr Ipo-
M371a3¥ Ja 3aKOHOMABAIl He Pas3/iuKyje 3aKOH O OIIITEM YIPAaBHOM HOCTYIKY Of
CaMOT YIPaBHOT MOCTYTIKa, 2 CAaMIM THM, HIf IpeAMeT 3aKOHa Off IpeMeTa YIpas-
HOT IOCTYIKa.

Tako ce Beh y mpBoM wiany rosor 3YII-a gerexTyje ,,cuIasHa MyTama’, HOMITO
je'y u3panu TeKCTa IpOMyIITeHa IPUINKA Jia Ce, YMeCTO ,,Teopujcke” nedunumpije
YIPaBHOTI IOCTYIKa, A4 mpenusHa GopMynanyja Koja O MMala jacal MHECTPYK-
TUBHY KapakTep (,NIPMMEeHa 3aK0Ha” ) IMIMMa Koja HoBy 3VII Tpeba Henocpegso
Ta IpUMERY]Y.

2.YIIPABHA CTBAP

2.1. PAAMKAAHO IIPOIINPEH IIOJAM YIIPABHE CTBAPU

ITpema roeom 3VII-y, mojam ynpaBHe CTBapy PafUKanHO je MPOMIMPEH, TaKO
Ha ce, OCMM Ha Jlocajjallifbe IpaBHe CUTYallije OMIYINBarba O IPH3HABAGY [IPaBa,
0 yTBphuBamy 08aBese MM 0 OCTBAPUBARKY U 3AMNTUTH IPABHOT MHTEPECA Y KOH-
KpeTHOM ciy4ajy, cafia 3YII npumemyje i Ha HeKe HOBe, CanpxuHcKu MehycoSno
TOTIYHO pasim4ute curyanuje. To je u pasnor mro 3YII caga ymopeno ca Tep-
MMHOM YIPaBHY IOCTYaK KOPMCT ¥ M3Pas ,JIPABHO NOCTyHake” KOjUM, OCUM
HaBefleHe, 00yXBaTa ¥ HOBe CUTYaIlije, OFHOCHO ,,MHOBalyje” Koje ce OfHOCE Ha
HOCTYMaK: a) M3aBarba FAPaHTHOT akTa, §) 3aK/byderba yIPaBHIX YTOBOPA; B) IIpe-
HysuMaisa yIPaBHUX Pafibu M T) pyXama jaBHux ycryra. C TUM y Besu je u ,,npu-
ToBOp” K20 MHOBAIMja y BIAY T3B. PEMOHCTPATVBHOT IPABHOT CPECTBA.

On unoBamuja xoje y opHOCY Ha gocagamsu 3YII ysogu Hoe 3YII, cBakako
MeDy HajsHawajEMjUM je OHA KOja Ce OFHOCK Ha 3aKOHCKY AeUHUIIY ,yIpaBHe
cTBapy’. ¥ offHOCY Ha focafamisbe GpopMynanuje, Hos 3YTL cagpKMHCKM 3HATHO
[IPOIMPYje caM KOHLENT YIPABHOT IHOCTYIKA.®

* Mwxos, II., Pagomesuh, Parko C., 2016, Hexe BoBiHe ¥ 3aKOHY O OIIITEM yIPaBHOM HOCTYHIKY —
YUpasHO HocTynase, 36opHux pagosa Ipasrot paxynineiia y Hosom Cagy, 8p. 3, cp. 736.
-¢Jbumh, C., 2019, 3axon o oiwidem yapasHom Hociliylicy — AHalloMuja 3aKoHCKOT Bpojexinia ca
Mogenom 3a ienepanHy pexonciipyxyujy, Beorpar, Locuje, cTp. 73-77.
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2.2. YIIPABHA CTBAP ¥ PAHUJEM 3YTI-y 1 HOBOM 3YIL-y

IIpema paHujeM KOHIEOTY, yIpasHa CTBap Hitje Suma napuauto fepunmucana y
3YTl-y. CagpxuHa yupaBHe cTBapu ofipehuBana je Ha mocpefaH HAMH Y CMIUCTY
Iia ped o 1oceSHoj ,,IPaBHOj CUTYaIyju” ¥ OKBUPY KOje Ce Y KOHKPETHOM CIIy4ajy
¥ yIpaBHOM MOCTYTIKY OFIydyje O NpM3HABaky Ipasa, yTephuBamy (3aKOHCKe)
o8aBese WM OCTBapMBaBy, OFHOCHO 3alITUTM NpAaBHMX uHTepeca. Tako: ,Ilo
OBOM 3aKOHY HyXXHM Cy A2 NOCTYIAjy ApKaBHM OpPTaHM Kaj y yipasHum cilisa-
puMma, HEOCPeIHO IpUMembyjyh IpoIce, peraajy o mpaBuMa, odaBesaMa Jm
TpaBHMM VHTepecuMa GUSIYKOT TMIa, TPABHOL UL WK [PYTe CTPAHKe, Kao u
Kaj 08aB/bajy ApyTe mocnose yTBphere OBUM 3aKOHOM.”

3a pasnuKy Of TpagMIMOHAJHE ,,y)Ke~ KOHIelllije yIpaBHe CTBapyu y pann-
jem 3YTI-y (upema aycTpujckoM Mopeny 3YII-a us 1925 romuse),® Hos 3Y1I yBozu
,IPOTIMpPeHy” KOHIeNm1jy Kofi ofpehuBama caipxuHe yrpasHe cTBapy (1. 2):
»YIpaBHa CTBap je MOjefMHaYHa CUTyaluja ¥ K0joj OpraH, HeMOCPENHO NpUMERbY-
jyhu saxome, Apyre Ipomyce ¥ OMIITE aKTe, IPaBHO Wi GaKTUIKM yTide Ha IO~
JIOKaj CTPaHKe TaKo IITO JOHOCH YIIpaBHe aKTe, FOHOCH rapaHTHe aKTe, 3aK/bydyje
yIpaBHe yTOBOpE, Ipefy3UMa YIpaBHe pajjibe U NPYXa jaBHe yCyre. YIpaBHa
CTBap je M CBaKa IpyTa CUTyaLija Koja je 3aKoHOM ofipehena Kao ynpasHa CTBap.’

TIpema Obpasnoxeny [Ipemiora 3YIl-a: ,,[Ipegmer 3YII-a je sHaTHO mpOMmM-
DeH TaKo Jla BeroBa MpoTiecHa paBua 05aBesyjy IpKaBHe v HeNpXKaBHe CydjekTe
y crenehum BpcTama yIpaBHIX aKTUBHOCTIL: a) KajIa JOHOCe yIpaBHe akTe; §) kaa
JIOHOCE TapaHTHe aKTe; B) Kafia 3aK/by4yjy yIpaBHe yTOBOPE; I) Kafia IpeXysumajy
yTpaBHe pajibe; i) Kaja OpyXajy jaBHe ycayre”

ITpema VsBemrajy o cripoBesieHoj Anamsu epexara Hanpra 3akona o ormrem
yIpaBHOM MOCTYIKY: ,llojaM ympasHe crBapyu mpommpeH je y Hanpry 3¥Il-a
KaKo &y 05yXBaTHO U OHE BpCTe YHPABHOI HOCTYIamka Koje focan Hucy duie ype-
“Hene 3YII-om. Haume, saxehn 3YII ypelyje camo nocTynax usgasama ypaBHOT
aKTa ¥ u3faBawa jaBHux ucmpasa. Haupt 3VII-a ypebyje u mpyre BpcTe ympas-
HOT TIOCTYTIatka — TApAHTHMU aKT, yIPaBHM JTOBOD, yIpaBHe pafbe (CBe, a He camo
M3JaBamhe jaBHUX MCOpaBa) U NpyKatse jaBHMX ycryra. Haupt 3YII-a meramro
ypebyje usmasarme rapaHTHOT aKTa, fOK KOJf OCTA/IMX BPCTa yIPaBHOT OCTY a2
(moceSHO yUpaBHMX PafBy U NPYyXakha jaBHUX YCTyTa) peryauile IpBeHCTBEHO
TIPaBHY 3aITUTY Of HUXOBOT HE3AKOHMUTOT JWIM HeLeMICXORHOT (He)Ipefysnma-
ma. OBa feduENLMja I0jMa yIPaBHe CTBApH WIMpa je OFf OHe onpebere y 3akoHy o
yrpasruM crioposumMa. Kaxo du ce nsdermt mpodnemu y IpaKcy, HeJOCTIENHOCTH

7 3aK0H O OIINTEM YIPABHOM NOCTYIKY, CryxSeru nucii CPJ, 8p. 33/1997, 31/2001 1 Cryncdernu
inacnux PC, 8p. 30/2010, 91 1.

* Yoopemu: Lilié, S., Milenkovi¢, M., 2023 Administrative Procedure in Former Yugoslavia and the
Anstrian Procedure Act, y: Cananea, G. della, Zumbini, A, Ferrari., Pfersmann, Otto (yp.), The Austrian
Codification of Administrative Procedure, Oxford University Press, cTp. 119-134.
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AP CTEBAH ANAWER

ycnyre. Y mUTaky Cy pasiMuuTy HOjefHAIHY aKTH M pafibe KOjuMa ce IPaBHO
wu GaKTUIKY yTUde Ha HONOXKaj CTPAaHKe, a KOje je 3aKOHO/aBAl] Ha3Bao "yIpas-
HUM HocTymameM. CaM TepMUH 'YIPaBHO IIOCTyName IpeNcTaB/ba HOBUHY ¥ Ha-
UreM IPaBHOM CHUCTeMY ¥ HeyCHellaH IIOKyIIaj la Ce OBe CYINTMHCKY Pasmirau-
Te CTBapH NOBEXY Y jefHy NemHy. Pagu ce, 3ampaBo, caMo 0 “MIpy peunMa, Koja
du, mpermocTaB/paMo, Tpedalo Ja HaM yKaXe Ha TO Ha Ce IpaBiia Koja ypebyjy
YIpPaBHM IOCTYNAaK IPMMEBY]y IPUIMKOM YHIPaBHOT HOCTyHama. 3aKOHONABal
je, nsrnena, sadbopaBno fa ce 3a O3HaYaBame 3afjaTaka ¥ [OC/I0Ba KOje BPIIM YIpa-
Ba y YcraBy Penrydmuxe Cpduje  3akoHy 0 Ep)KaBHO] YIIpaB¥ KOPUCTH TEPMUH
"HOCTIOBY ApykaBHe ynpase, Behn mpodieM of OBe 'Mrpe TepMuHMMA  MPENCTABEA
TUIEHMIIA Ja Cy HOCIOBY EpKaBHE yOpase ¥ 3aKOHY 0 Ap3KaBHO] yIpasy onpebe-
HM Jpyraduje y OFHOCY Ha OHO IITO je IIpefBUDEHO ¥ OXBUPY "YIPaBHOT IIOCTYIa-
ma. TuMe HOBY 3aKOH O ONINTEM YHPAaBHOM IOCTYIKY U3/IA3M M3 OKBUPA WHCTO
OpOIecHNUX Ipomuca, Kojuma ce ypebyje HauuH Bpmema mocTojehinx 3agaraka u
[IOCTIOBA. YMECTO TOra, BUMe Ce CTBapajy HeKy IOTIYHO HOBY 3afalyl ¥ MOCTIOBY,
IoK ce mocrojehin oxpehyjy Ha mpyTaumjn Hawnw s

3.TAPAHTHH AKT

3.1. CIOPHA TIPABHA TIPHP OAATAPAHTHOTI AKTA

Op umoBanuja koje y ofHoCy Ha paruju 3VII yBozy Hoe 3Y11, 3Ha4ajHa je u ona
KOja ce ofHOCH Ha rapanTHy aKt. Paryju 3YII nuje cagpxao ogpende o rapaaTHOM
axry. llpema 3YII-y (wr. 18~21): ,[apaHTHM aKT je mMCaHM aKT KOjUM Ce Oprax
odaBesyje ma, Ha ofroBapajyhu 3axTeB cTpaHKe, HOHece YIpPaBHEM akT ofjpehene
cafipxvHe. [apaHTHM aKT JOHOCK Ce Kaf je To moceSHUM 3akoHOM ofpebeno. Op-
TaH JOHOCH YIIPABHY aKT CarTaCHO TAPaHTHOM aKTy CaMO aKo CTpaHKa TO 3aXTeBa.
IIpoTus ympasror akTa CTpaHKa MOXKe HOZHETH XXandy Kaf yIpaBHU akT HuUje [o-
HET CaIJIaCHO TapaHTHOM akTy. (...) fapaHTHM akt He cMe SuTU HIPOTUBAH jaBHOM
UHTepeCy, HUTU OPaBHOM MHTepecy Tpehmx ymma. Ha rapanTHM akT CXOgHO ce
TIpUMERY]y OBperde OBOTr 3aKOHA O YIPABHOM aKTy.

Kop raparTHor akra npo6neM je y Tome mro npema 3YII-y muje jacHa yTBpleHa merora
npaBHa mpupopa. I[lpema odpasnoxemy IIpennora 3aKoHa O OMIITEM YIPABHOM
IIOCTYTIKY, TApaHTHUM aKTOM Ce He OTydyje O IpaBMMa ¥ odaBesaMa CTPAaHKe,
MTO BOMY 3aK/bY4Ky fa TapaHTHY aKT MO CBOjOj NPaBHOj OPNPORYK HYje YIpaBHH
aKkT. MebyTum, mpema TexcTy HoBor 3YII-a ,Ha rapaHTHM aKT CXOJHO Ce IPUMERY-
jy onpende oBor 3akoHa 0 YIPaBHOM akTy” (WI. 21), IITO HABORHU HA 3aK/by9YaK fa
je TapaHTHM aKT HO CBOjOj IPaBHOj MPMPOJM MITAK YIPABHM akT. ¥ TOM KOHTEKCTY,

* Ynopems: Mwxos, JI., Pagomesuh, Patxo C., 0%, yui., cTp. 736-738.
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aKo je rapaHTHM aKT II0 CBOjOj IPaBHOj IpUpPOLY YOpPaBHM aKT, 3allTO je M3ABOjeH
Kao nocedaH 081K YIPaBHOT IOCTYIamba.

Tlpema MasemTajy o cuposenenoj Amammsu edexara Hampra 3axona o on-
HITeM yIpaBHOM HOCTYIKY: ,,[ApanTHM axT je jena of HajOO/BMX MHCTpPyMeHaTa
3a mocTU3ame MTOo Belier CTeneHa IpaBHe CUTYPHOCTM ¥ Kao TaKaB MOCEdHO je
nofodaH sa Mofy3ate HIBOA IPEBUAMBOCTY NOCTOBHOT OKpYXema” Mehytum,
yOpso he ce mokasaTu fa Huje dam rako.

3.2. TAPAHTHY AKTH BEE ITOCTOJE (IIOA APYTHIM HASHBHIMA)

®opMynanyje 0 rapaHTHOM aKTy y HoBoM 3YII-y HeMajy Heku nocedaH mpak-
TUYAH 3HaYaj, jep TaKBM aKTH IIOf pas/MINTUM HasusuMa (,IOTBpAA’, ,0daBesy-
jyhe odasemrere” utn.) Beh nocroje y moceSHMM 3aKOHMMA KOjU JETA/HHO PEry-
NUITYy OpaBHe CUTyalje ¥ IpaBHY 3alITUTY ¥ Besu ca muma. Ca apyre cTpase,
oppende o rapanTHOM axry ¥ 3VII-y mpBeHCTBEHO CY AeKIapaTuBHE IPUpOie U
He fompuHOCce noBeharsy omuTe NpaBHE CUTYPHOCTH HUTH CYIITMHCKY TaPaHTyjy
OCTBapeme IPABHOT MHTepeca N1Ija Ha Koje Ce rapaHTHM aKT OHOCH.

Y Besu ca TapaHTHMM aKTOM IIOCTaB/ba ce IUTambe N0 KOM OCHOBY ce ¥ 3YII-y
Ka0 M3pasuTO IpOLeCHMUM IPOIMMCOM MOXe YEOIWTH jefaH HOB MaTepUjaiHONpaB-
HM MECTUTYT (HIIp., K20 Kafa 61 HOBO KPYMBWIHO fIEN0 S1J/I0 IPOIMCAHO 3aKOHOM
0 KPVBMYHOM IIOCTYIKY).

Y Besu ca onpehuBameM rapanTHor akTa y 3YII-y, y CTpy4HuM aHanM3MMa U3-
HETU Cy BeoMa 030y/bHYU KPUTHIKY apryMeHTH, usmeDy ocranor: ,,lapanTHi akt
IIpeCTaB/ba HOBUHY y HalleM MPaBHOM CHCTeMY, CHIOPHMX odenexja u IpaBHe
npupope. Vs sakoscke feduauumje casHajeMo Bume o GOpMU TapaHTHOr aKTa,
HEro 0 meropoj cymruay. Unmpenniia fa Oprad OBUM "MCAHMM aKTOM CTUYe 0da-

Besy J1a KacHuje, Iofj ofpeheHnM ycIoBIMa, JOHeCe YIPaBHN aKT ofipeheHe canip-

XWHE, YKasyje Ha TO [a TapaHTHM aKT CHOaja y KaTeropujy ynpaBHuX akara. Ho,
HJje cacB¥M jacHO fja JI TO 3HA9M, MICTOBPEMEHO, [ja Cé FaPaHTHUM aKTOM OJTydy-
je o mpaBuMa 1 odaBesaMma cTpaHke. Y opasnoxemy IIpefiora 3akoHa o ommureM
yOpaBHOM TOCTYIKY Aaje Ce HeraTMBaH OJTOBOpP Ha OBO muTame (BUAMU CTp. 63
TIpennora). [la mu TO OH/A 3HAYM Ja Ce FAPAHTHUM aKTOM caMo ' QaKTHIKK yTude
Ha IT07I0aj CTpaHKe), ako ce Beh He OfTy4yje o eHyM npasuma 1 odasesama? (...)
[la je mpaBHa OpupOfa rapaHTHOT aKTa CIIOPHA U HejaCHa, BUMY Ce M U3 WHEHN-
1le 712 Ta IOjefMHY ayTOpy CBPCTaBajy y yIpaBHe aKTe. Y TOM CMUCIY, PasiuKyjy
KJIaciHe YHpaBHe akTe ¥ cermbiraHe “rapanTHe yupasHe akre’ [3opan P. Tomuh,
IIpegiosop Hosom 3axony o ofiusitiem yiipasHom Lociliyixy, Beorpag 2016, cTp. 20].
Hejacro je caMo Ha OCHOBY gera ce TO TBPAM. AKO Cy ¥ TapaHTHY aKTV "yIPaBHN

% Jhwmh, C., 2022, Komeniniap u xpuitiunia aHanusa 3axona o oduiiiem yapasrom Aociatyixy, beo-
rpaf, CTp. 109-121.
7 Haypr 3aK0Ha 0 OIILITeM YIPABHOM DOCTYmKy (...), CTPp. 81.
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AP CTEBAE AMAUE

IIpema mosoMm 3YII-y (un. 22): ,,YpaBHYM yTOBOD je BOCTpPaHO odaBesaH Iu-
CaHM aKT KOjH, Kaf je To TocedHMM 3aKoHOM OfpeleHO, 3aKpydyjy opraH U CTpaH-
Ka 1 KOjMM Ce CTBapa, Memha MM YKUa IpaBHM OXHOC ¥ yupasHoj crBapu. Cagp-
KMHa JIPaBHOT YTOBOPa He cMe O)TY NpOTUBHA jJaBHOM MHTEpeCy HUTH IPaBHOM
uHTepecy Tpehux mmmna’

IIpema M3pemrajy o cnpoBefeHoj AHanmmau edexara Hampra 3axona o on-
IITeM YHPaBHOM MOCTYIIKY: ,Kaysa yIIpaBHOT yroBOpa je OCTBapeme HEKOT jaBHOT
MHTepeca, Ha pyMep, M3IPafikba ayTOmyTa Kpo3 YroBOp O KOHIecujn umm oda-
B/balbe jaBHUX PafoBa KPo3 yTOBOD O jaBHOj HabaBIM WM IpyXKambe jaBHUX YCITY-
ra (Ha mpumep, jaBHOT caodpahaja, cHadneBama BOTOM, €IEKTPUIHOT €HEPIHjOM)
KpO3 YTOBOP O jaBHO-IIPMBAaTHOM IAPTHEPCTBY. JaBHONPABHY CYOjeKT 3aKBydyje
YTOBOD pajM cTBapama ofipeheHe jaBHe KopHUcTH 3a TpahaHe ¥ npaBHa muna. Fbu-
XOBa ITpaBHa CHeNM(UYHOCT OITIeRa ce ¥ OfCTYIAmMMa Off ONIITET PEXMMa YTo-
BOpHOT (rpabanckor) ImpaBa KojuMa ce OB/IaMINera jaBHOIIPABHOT CydjexTa, pamy
OCTBapUBarba jaBHOI MHTEpeca, [10jayaBajy Y OFHOCY Ha APYIY CTpPaHy YTOBODHU-
1y. Takas pexxum mpensupeo je u Hanpr 3VIl-a, najyhu jaBnonmpasroM cydjekry
osnamheme fa nop oppeheHnM ycIoBMMa PacKMHe YIPAaBHY YTOBOD, Ha HPUMeED,
aKo ApyTa CTpaHa JTOBOPHMIIa He IIPUCTaHe Ha M3MeHY yrOBOpa WM He MCITyHaBa
cBoje odaBese, JOK Jpyra CTpaHa yTOBOPHINIa HeMa TaKBO HPaso, Mako &M ra mo
OIIINTEM PeXIMMY YTOBODHOT IIpaBa uMaJia. Ha ocTasne efleMeHTe yIpaBHOT yTOBODa
CYLCHIUjapHO Ce IpUMeRYjy ofperde 3aKkoHa 0 OSMranoHNM OFHOCHMA >

4.2. YTOBOP H3MEBY ,[IPABHO HEJEAHAKHX BOMA” (2)

Perymycame ynpasaux yrosopa y 3VI1-y, Mehytum, oreapa Hexe 03dmwbhne au-
TeMe y Horeny (He)IpeuusHOCTH Y GopMynanyjaMa U moTeHIMjanHux Temkoha
y mpakTiasoj npyMenn. C THM ¥ Besy, CEMaHTHYKM ¥ JIOTMYKY BEOMa je TEIIKO
pasyMeTy apryMeHTalyjy nojenuuyx ayropa (3. Tomuh) xoju yrpasau yrosop, ca
jemse cTpare, geduHMITY Ka0 ,CHOPa3yMHO GOpMMpPake YIIPABHOIPABHOL OHO-
ca’, a ca ipyTe, Kao ,,caracje ABejy IPaBHO HejefHaKMX Bo/ba "3 OBaj CafpKUHCKH
IpOTMBpeYaH apryMerT (contradictio in adjecto) uMa 030urbaH nornuky fedexT jep

»CTIOPasyMHO GopMupake yIpaBHOIPABHOT OfHOca” Hifje MOTyfie OCTBapUTH YKO-
JTMKO IOCTOJU ,HejeRHakocTy Bojba . OBaKaB ,CTPYYHM CTaB a YIIPABHM YTOBOP
IPEACTaB/ba ,CIIOPA3SyMHO GOpMIparbe YIPaBHOIPABHOT ONHOCA™ Ha OCHOBY ,,JiBe
HejeflHaKe BO/bE, KOHCEKBEHTHO JOBORM [0 (SecMucieHoOr) 3aK/byyKa fa YIpaBHI
YTOBOD 3aIpaBO ¥ Hije YTOBOP jep KOJ] 0BAKBOT ,,yTOBOPHOT ONHOCA™ HY>XHO MOPa

* Hapt 3akoHa 0 OIIITeM yIPaBHOM IOCTYIKY (...), CTP. 88.

* Yoopemu: Tomuh, 3., P, 2017, Omwinie yapaswo ipaso, [Ipasru daxynrer, Beorpag, ctp. 228: ,,3a-
KIByqyjeM: yHpaBHM YTOBOp je 3acebaH NpaBHM MHCTUTYT, Mambe-BUIIe HAapOYMTOr HPaBHOT YCTPOj-
crsa. (...) YOpaBmm yToBOp je cnopasymuo QopMipame yIpasHOIpaBHOT OfHoca. (...) Opyrawmje
Ka3aHo: yIPaBHY JTOBOP je caryacje ABe HpaBHO HejelHAKe Borbe 0 mpoussobesny Mehycodmx, kao
IPMMEDEHNX jABHONPABHMX YIMHAKA.
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VCIIOH 1 ITAA HOBOT 3AKOHA O OIIIITEM YITPABHOM ITOCTYIIKY

TOCTOjaT ¥ HEKJ eleMeHT KOjuM ,,java Bomka” 0desdehyje 3axmyderse ynpasHOr
YTOBOpa CyIIPOTHO MHTEpecuMa ,,craduje Bojpe” (HIp. IPUTUCAK, YIIEHA, IPETHA
M CIL).*

32KOH O ONIITEM YIPABHOM IIOCTYIIKY je IPOLIECHM 3aKOH, I1a Ce IIOCTaB/ba
OMTambe KaKo Ce ¥ OKBHMPY jeffHOr ImpOIIeCHOT 3aKOHA MOTY PeryiucaTy Marepu-
janmHa (cafp>KuHCKa) INUTamka KOja Ce OHOCE Ha OfipeluBarme MTa ce MOIpPasyMeBa
HOJ, jeffHoM nocedHOM BpcTOM yroeopa. OBo u3 pasnora mro 3YII He perymume
HOCTyIaK CKJIallaka YIIPaBHOT yroBopa (Mafa perynuile MOCTYyIaK BeroBor pac-
Kujia), Beh camo flaje HeKy BPCTY HENOTIYHE ,Teopujcke” gedUHMIM]E YIPABHOT
yroBopa.

Ilpema roBOM 3YII-y: ,,YmpasHu yrosop je gBOCTpaHO 0dape3aH MUCAHU aKT
KOjH, Kafl je To mocedHmmM sakorom oppebero, 3aK/bydyjy Oprad M CTPAaHKa M KOjUM
ce CTBapa, MeHa WIK YKUAA OPaBHU OFHOC y yupasHo] crBapu. Mebyrum, Huje-
HaH BakehM 3aKOH He cafipxy M3pa3 ,,yIpaBHy yroeop’, Beh IpyTe uspase Kojuma
03HAYaBa OHY BPCTY YrOBOpa KOjit Ce ¥ TEOPUjCKOM CMUCITY CMATpajy yUpaBHEUM
yrosopuMa (HIIp. jaBHM YTOBOD, YTOBOP O jaBHO-TIPMBATHOM MapTHEPCTBY, YTOBOP
o japauM HadaBkaMa ¥ c1.). To 3Hauy Aa OCTaje Ha yTOBODHMM CTpaHaMa, IIpe CBera
Ha OpraHy jaBHE BJIACTI, fia IpeMa CBOjoj IIPOleH! Ofipefie la /i1 je HEKM YTOBOP
yIIpaBHM YTOBOD W/ HHje.

OBaxsa conynuja y 3YII-y craspa IuIa Koja y Opakcu HOCTYNAjy IIOBOKOM
YOpPaBHMX YTOBOPA Y CUTYaLyjy Ja ¥ XKOHKPETHOM CIydajy Tpeda fia ,TeOpujcKm
Tymade” [ia 7 Ce pamyt WM He O YHpaBHOM yrosopy. Hucy csu yrosopu koje 3a-
KbYIyjy YOPABHYM OPraHM U JpyTa jaBHOIPaBHA Tea MCTOBDPEMEHO M YHPaBHU
yroBopu. YIIpaBHHM YTOBOPM Cy CaMo jefHa BPCTa yTOBOpa ynpase, Koje, usmehy
OCTAJIOL, OfUIMKYje TO IITO Ce 3aK/bYJYjy pafy OCTBAapEea HEKOT jaBHOT MHTEpeca.
Ca craHOBMINTA HpaKTHYHE IpuMeHe dumo &1 MHOro KopucHKje Aa je y 3YII-y

_yuotpedmena popmynanuja T2 ,,yTOBOPH KOjI e 3aKIBYIyjy ¥ jABHOM MHTEPECy”

wny cmrguo. TaksoM (opMymanujoM Oy drma MCTaKHyTa M jeHa Of OCHOBHMX
KapaKTepyCTUKa YIPaBHUX YTOBOPa, a TO je CBPXa FeroBOr 3aK/bydera Koja ce
or7elia Y MCHYmberby HeKOr MIMper APYIITBEHOT MHTEPECa.

4.3. TIPOIIYCT KOA 3AKAYIYUBABA YIIPABHOT YTOBOPA

AyTtopu u excreptyt Hosor 3YII-a mpomycTiuin Cy Jla Pery/uiry 3ak/bydeme
YIpaBHOT YTOBOpa. YIipaBHe YTOBOPE KapaKTepuILy ¥ HoCeORM YCIOBM KOjU BaXKe
TPUWINKOM EMXOBOT 3aK/by9erha, Kao0 ¥ HocedaH MOCTYNaK KOjy IPeTXOmM BUX0-
BOM 3aK/By4ery. OBe ocoduHe yIpaBHMX JTOBOPa He CaMO fla HICY HaBefieHe ¥
Hoeom 3YTI-y, Hero ce He Mory Hu niocpenHo yrepautu. 3YII uckpyunso ypebyje

* woh, C., 2019, 3axon 0 ofwiiem yiapasHom HOCTLyiKy — AHATROMUIA 3AKOHCKOT Bpojexiiia ca
Mogernom 3a TeHepanuy pexonciipyryufy, beorpag, Hocuje, crp. 87-91.

427



6Ty

‘9gT~£gT d1o “mnh ‘1o “W ‘YuduN yovmaede)] ifodonL .

() "edogoif Jomrego eI oHd(ualtadn MIMQ woonnodu wusgednorrend
-a1ew wufox ouyg 3y eifex afAykuoen oH mH 35 daf ssauaomndusH u susedn OHAI
-zou 11e150 oy Adogoif worgednk o agitadifo 280 Alendu> WoNedd £ ‘ufozo0m 9H
evooumodn wiagednonue(udsren £ nfox wefon nredeard (OHEOLIL) ewmouodn
ymoatodi onadswudno of orfmrof] “ewyoyuodn £ srmudors osxeMuH uforoon
211 Alox € ® Amhison worgeduh warmrio o eHONeg JogoH edoLke e(miAdioHON
exreimog dogoi wugednk u of v yeonrk 35 oRML)) "2e28eQ0 ¥ eaedl BHQOOAQ
-on AlAGadA ongednonsed swedi> sndogoif yoa (xuedid, 2£28€Q0 M egedn eH
oRMIA ENTIAIDOM TOXoM, Bl 9WoL O had ofuH s1muoL araQ reuiison Jopgedns
Yoxou oBMLA B MO 303da1HN ongedn i seageqo ‘eaedir ek eH Sy oHged
v oxiEyend 014dit oeas u exukioon JoHgednA Lamitad deais enaednf of efun
ot omsed miu oxbuend 2199 Hmkoon wongednd £ exnedi), eommodir 101

-ou e axEedio ama(@adito i edegoryo s £>Ared womre], ; exHedLd, I mexdo

£s0s £1 9o ormeg sedogoik tongedrf Ausndanres £ u £ouH oL olmres oued1d sH
_dosoif edogoik tongeduoxomeded: Aaonkanes £ MMHEOIRL Lo OXY swoneldo
numgexdr e> dogoif unzednox ueqeds emend eiex aHedrd sAreLd ewy Sty
0I5 OL WX B 313Me MHEoMH HeeageQo onedidoat a(Ankanres eitext HedLd, sL1eLd
e1oues e omuy ongedn mim oxnuend uy eY 213 domoif uugedus ee oHesad
JERLMI OHQIDOT [« :9YaLaLD BH ¥ 3(Asexik 0BQadom 20 enugolred wyHRAdL) £ “emud
-og014 wungednf e nsoa £ ewomad u efmierdndod xumiodnox ArorIon £
oz uegereonadn ogorow ee nA{udawnd ipn(udoar
—omgedn ¥ Lo u Afersoffan weH o1 ‘Sfuimiteds sngedn SmeH 031 (MK dogoik
ungeduk oxex e ‘egexaen Aoumwo wol £ of edogoi tongeduk entHudaY €30
-HOYES "e-TIKE ewegitadito omeomuAwdod s(mH orndsW OLAHAWOI ‘LoOKeXKEeE] A
-ged> es o1on meido es (exoron madogoid uuuaogon 0J0RN Afequatodu e-114€
eunaedn eHre(vdaren u eHoaodn eSOH SWVEY] BWHHSYMENE0 WiHEedIOHE
> fmudogoik .mzumu geanidsrodu of ufox eronkad JoxoHONes J080H AHanmdn 1T
_uitsoom ee ewy edogoif songedns oex sgednk edogoif emmi Jora(odro dHREON
-uyresr oxmon Kfyirexmpyresy LDiel ee 0rndoW OIPHEONILMIIO ¥ ouenfradn
<omoel nforoom il OHIoXI0aH of EItHO ‘OMOTAd 1 3LAQ eif axxow edogoif roraedud
oex sgednk edosoik Jo83Gadrro smesoMPMIrEDY ONY "MLOOHLONO XMHaHIWOdI
109¢ Afuenaad ex aferoudi o exHEdL) OLNI BIOL JOQE OHOOHIIO “eHOHAUOUOH 10Q€
dogoi4 yuaedif smnnoed wossmad Heido eff 1oonyLion u usorsed uerded
JEOH YDIoH £> uHaTaak e-T14¢ ewuuugedn wugoH of Here(o aHedLd surdogoif oex
exeido fexoromn mugedn ‘owol rodnioey] eaedu sondogols ewmimaedll NULIIIO
on EEFA eff erIon enngordk WuEa@adio Yo ol ug eirex ewnga(enius £ dogoik
aesrer smooed et mmredio Afeseykionsno e uuu Lfegexaio Adogoid worgednd
0 2gitadito dworoxeg -ogednk edogoid xuHouIeHMId0QAD K1oda Luifaf ee minkad
ymgedn wedezmonredd mowagomed o emnqq Kkdosoid wongednk o eungedn

OMIALDOU WOHIVALIA WALIILIO O VHOXVE JOSOH VVII M HOIIDA

8Ty

*€o0z/1 *dQ “ [iTD mony nHaQuAuy) €661/1€ -dQ (gD mony NHIQHC

-4 (6861 /5t “$961/6€ ‘96767 dQ (JpD mony nHaQwAYD CWUDOHIO WUHOMITEIMLQO O HONEE ,,
*(061 "d1o) , "edadorum Jonge( ALyinTes OHIOHTO SHeaudedlo0 aui ee ewy edogoif Jorgednd e eeog
-2Q0 dHaIdeel OHOIOHIO ‘DHanAdnTes BY OFKAH 3fyx ey ueerenodn edosoad sonsedus eronradn eaag
-2dio J030HOXEE J[* "$61-L8T *d1> “Wediosg ‘Loruked uuged]] A vinen] - afnpdn wamoms nusvdn
£ vbdvbnymo xnxonodsa afnwmuawsunwn ssnmyansdary “L1ot (dA) D yuumyy £ :Aeedu wononds £ ed

-og0£ songeduf ewfon exagadiio JomomoNes Loonammdrseg “W Yadu youmedey mradong ,,
. (1°15°08T "Ih)
Jedogoif Jomrer owemrew omeoymodn wosoxes of oxe ‘dears enaedud ensmo(nd of wirfox Asoma(d
£ wmaqdar£ eeougo u eeedn Luomdaeu o dogoid yugedns oy wumown exwedids u owsfus ongeduon
-9e(“ :1207/011 ‘6002/9¥ dQ anngon snbodvyy avoready Hmhrson worgedd WaygLo o ABoxeg ewady]
~dear> engednd ensmo(nd of vorfon Asmoms(d £ xumaqdarf ecaugo u eqedn Auamdasy o osunianou
eIreInD 23 ufox dogoid yueednd umedzmudogho ve onualuitadmio a0 114 IreEdX MAOH“ :(9€ *d1d)

gadreg ‘Aundmoon wornsndnd wayno o WOHONDE WN90H I 9aipevHEONL 0T0T “f “guduoy mradong o,

RLIIIIO PHANILONSH M BHEAN00 inkdiTed [[ 4§ ;0Ked 2HeIull 01 of oxmeg ;uagednk
oex MHaEeHEo WOWdoH WodoHONes Wwornknden Loun xoak mol ulox saedof emnd
-08014 wuHegoHaWHN AGow sdogoif snaedni Afensomadu, eY eies yoa Liow umsolt
-£> yuy eHIMTMITONGS oifAQ e edogolf Jomgedud efutrexuduuedy exOHONES MI
edow ‘ewmnad wnifdfy ;omsedud oex ouneHso a{mH ¥oad mof megeforoNeS XM
nire ‘9maad£ oxouoxes Afewn yoa ufox adogoi sumtsfon ed s(Axanudn edogoif
Tongednf winkad iidHONeE MdOH 30 uu eY Aaedu woxonds £ edogoif xymeaedns
afmiorromnl x> u dudosrongedn ‘oxoHoNes A91ofoffo £ B ‘WoHONBE WMH
-gao01 oraadro o1 of erfex A({rdantes udogoif uugedns 35 et ugradiro (oxoHON
-e¢ {oyaforoon ud]] "dHeINN Y2210 39 earaeldo]] “woxmimdil wogo uredid on
weqrge120 edogolf tongednd wows(odA WIDIDHONEE WHEOH O Mead £ BURLNI XMH
-gedn xuEanodn u xuHKemMdaren xuudomd (odg IDIMIAg™ YLD U 30 ShMLOK
o1e150 A(Qomen ‘enngored mnihnirerne £ ‘ewndogolf wungedus es nsog £
" ennfenugo wudgol mim £xradon Wonse(
‘ewronmodn wunAaudn Heauiodn of ufox dogoif germmu 3 eff sffoumodm ulox
(T L2 *€0T ‘I/h) BWMDOHIO WHHOMIIRINIQO O eHOYeg eQeXadiro susnndu sude(nitno
-m> woxwmumdn amwargodn nindogry oW olm ey xuyadi £radoiny woraedn
ninH £59doram wonae( eraurodn ung s o edogoif Jongednk exmnkdires ex £4Q
-adito owes yog ‘edogoif xymeednd nisogeimmd o aQitadiro mxdies su [TL¢
o k29dozmm Wonse( £ afuu edogoif
Jomiel dmonfanres eirex u dogoid ungedud s({ndantes Heado eff yendanres gemada
-olI M1d2gey 20 uQ oeloW ‘dogoif muaedns s({nfanres 97 1ok A0HO0 BH SWOL O
arensed wxdire oH [1£¢ OB “HohAdntes of esamdasy Ja(uk nired Mnfuiro eHauL
-odu o14Q edogoif rongedns envpxdies et nydtowsno eff ug oregadi edogoif Jou
-gednf {"anfantes uiroxradn elox edArstrodu eiodin) ¢ dogoif uuaedns mulant
-e¢ 92 B £dadainm wongae( £ of 1a(ox A90H20 eH ewomad BHIMOHOY 1 eXIALIOON
Ioykfedesorto esaGogods HoMeH doL minhAdnres axow dogoif ymgednk oo eyt
(1 ®edogouf 1orgRdIA RHREMRAINTEE ITHOWALS HELNQ ¥ OH NMIre ‘ecogeQo xuudogoif
PHOHAIDONMOH Sinoro0n oxdouito ‘edogoif xungednk emamdasy sgousk sugason

EHVHAV HVEELY) 4V



AP CTEBAH AMAUE

3axoHORaBal, IpeMa TOMe, el /Ia U3HBOjU YIpaBHEe JTOBOpE ¥ IOCESHY KaTero-
PUjy TVMe IITO npensuba OACTyNama Off yodiudajeHor, rpal)ancKOIpPaBHOT peXiMa.
Ocraje onpja HejacHo 3amTo HUje MPEBIMAEO fia Ce CIOPOBY 13 YIPABHMX JTOBOpa

pemaBajy nper YmpaBHuM CYHOM. AKO Ce IIOf yIIpaBHIM YTOBOPMMA TIO[pasyMeBa

mocedHa KaTeropyja yroBopa Koje 3ak/bydyje yupaBa, pasmirduTa off rpahancko-
TIPABHMX YTOBOpa ¥ NPETEKHIM [e7IOM NOoABENeHa NOf YIPaBHONIPABHI PEXIM,
3aITO OHpJa Huje odesdehena u cnemduIHa yIpaBHOCYCKA KOHTPONA, Koja ce

BPIIM ¥ yOpaBHOM CHODY; a KOja IIPEfICTaB/ba A€0 TOT YIPABHONPABHOT PEXMMA.
Y OHMM NpaBHMM CHCTeMMMa Y KOjMMa Cy YIPAaBHI YTOBOPY M3IBOjEHU Y Ioced-
HY KaTeropujy, OHY IIPEMCTaB/bajy U IPenMeT YIpaBHOT criopa. Vinu je, Moxna, Ta

cmenuyyHa KOHTpona odesdehera TuMe IITO CTpaHKa MOXe 712 M3jaBU TPUTO-
BOD, HaKOH jera ce JOHOCK Pellerbe, a OHMa, IPOTHE TOT PelleRha, BOAY M YIPABHA

CIOp. YTHCAK je [ia je CBe TO NPeTePaHo KOMIUIMKOBAHO Y HEMOTpeSHo.

4.4, AYTEHTHYHO TYMAYEE YIIPABHOT YTOBOPA

On ceix ,uHOBanyja” Hajrope je MpoNUTa MHOBAIMja 3BaHa ,yIIPABHM JTOBOD”
¥ TO M3 IIPOCTOL, @/1 alICYPHHOT Pasyiora, MTO Ce YIPaBHY YTOBOPY Y HAlIeM BajKe-
hem sakonoRaBCcTBY yommTe He cioMumby.>* Haume, 3YTI je npomicao a ce ympas-
HIf yTOBODY 3aK/by4yjy no ofpendama 3YII-a, ma je y mpakcu HacTana IOMeTEa,
n0CeSHO ca yTOBOpUMA O jaBHMM HalaBKaMa (/1 U KOMYHATHUM jaBHIM JIOBO-
PUMa, yTOBOPHMMa O jaBHO-IPYBAaTHOM NAPTHEPCTBY, KOHIECHjaMa U Ap.) Y CMUCTY
fia ot mpuMernTy noctojehe (mocedwe) saxone wm Hos 3YIL. Vzsop npodnema je
¥ TOMe IITO Ce y CTPYYHOj jJABHOCTH ,,CMaTpa” Jja Cy II0jefUHM yrOBOPH Y HoCeSHNM
3AKOHJMA YIIPaBHM YTOBOP, MaKO KAO TaKBY Y 3aKOHVMMa HIUCY O3HaYeHM. Bpar je
OnHeo mrary, na je Hapopna cKynmTuHa Mopana BaHPENHO Na MHTEpPBEHMIIE J10-
HOMemeM T3B. AyTeHTH4HOT TyMadema (CrPC 95/18) y xojem moceSno HaBopu
na ompende 4nana 22. 3YIl-a ,Tpeba pasymeTy Tako [a ce yTOBODU 3aK/byUeHU
Y CKimajy ca moceSHMM 3aKOHMMA, aKO THMM IOCeSHNM 3aKOHOM HIUCY U3PUINTO
TpesiBuleHM K20 yIpaBHU YTOBOPM He CMAaTpajy yIpaBHUM YTOBOPMMA Y CMICIY
3aK0Ha 0 ONIITEM yIPABHOM HOCTYTIKY ¥ Ha )X Ce He MOXe IPYMEHUBATH IIPaB-
HJI peXKyM 3aKOHa O ONIITEM YUPABHOM NOCTYIKY.

* % %

ITocnepmna HaBeneHIX IPOTUBPETHOCTH je ma ce oppende 3VII-a o ynpasmmm
yToBOpMMA K0 ,,MHOBAIMj)~ YOIIIITe Y IPAKCH He OpUMERY)Y: Y IPOTEKIMX eCT
TOIMHA HUje eBUAEHTUPAH (Ka0 KOJ FapaHTHOT aKTa) Hujefan CITy9aj OHOIIeHa
yHUpaBHOT yroBopa npema oppendama 3YII-a 0 yIpaBHUM yTOBOpMMa.

* Yropemu:- Mwmxos, [I., Pagomesuh, Parxo C., oiZ. yuii., CTP. 746-747.
* Jlwmah, C. 2022, Komenifiap u xpuiiuixa ananusa 3axona o oiuiiem yipasHom fiocityiixy, Beo-
rpaf, CTp. 122~137. i
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5. YIIPABHE PAAILE
5.1. YIPABHE PAAIHE KAO VIIPABHA CTBAP

Opn nHOBaIMja Koje y ogHOCy Ha panuju 3YII ysomu ros 311, smavajua je u oHa
KOja ce OFHOCH Ha YIpaBHe pafibe (Wi 27-30), HOCedHO y CMUCTY fia je HOCTyMa-
e ¥ Be3u ca yIpaBHNUM Pafbama ,yIIpasHa cTeap” Ha Kojy ce MMajy IpUMEHUTH
IIpaBy/Ia YIPaBHOT NOCTYIKA. Parujy 3akoH O OIIITEM YIIPaBHOM HMOCTYIIKY Hiije
cafipxxao mocedHe ofpende o yIpaBHMM pajbaMa.

Maxo HuCY yHpasHYM aKTH, yOpaBHe pajibe Kao mocedHa Kareropuja Marepu-
jaNHMX aKaTa yIpaBe YecTo Cy ca yIpaBHUM aKTUMa Y HellocpenHoj Besu. Moryhe
¢y pasmuaute knacudukanuje MaTepHjaIHIX aKara yIpase, ORHOCHO YIIPaBHMX
panmu. Tako, Mory ce pasmuxoBaty crefiehie OCHOBHe KaTeropuje: a) JOKyMeHTO-
Bame (Bobeme eBMEHINE U UslaBatbe YBepemna), §) caolmTaBame, B) IPUMAkhe
M3jaBa U T) IPUHYHHE pagme (yopaBHe Mepe). >

TIpema 3VII-y: , YupasHe pagme Cy MaTepHjalIH}f aKTH OpraHa Koju yTudy Ha
mpaBa, odaBese WM paBHe MHTepece CTPaHaKa, Kao MTO Cy Boheme eBupieHIja,
usfaBame yBepera, Ipyxame nrbopManija, OpuMame U3japa 1 JpyTe pajibe Ko-
juMa ce M3BpIIaBajy IpaBHy akTH.

Y yHOpemHOM perMOHaIHOM YIIPaBHOM 3aKOHOJABCTEY; »yTpaBHE pajime” Kao
noceSna Kareropuja HUCY moceSHO HasHadeHe ¥ peryicane. Tako, 3aKoH o ympas-
moM nocTynky Llpue Tope (2014) He cappxxu ofpende 0 yIpaBHIM pafmama, Beh ce
MOXe TOBOPUTH O ,,baxTWiKuM pafraMa’ y KOHTEKCTY ,JPyIUX yIPaBHIX aKTUB-
"ocTw” (w1 32): ,,Jlpyra yipaBHa aKIMBHOCT IOAPasyMIfjeBa U3/jaBathe yBjepemna o
TMEBEHMIIAMA © KOjiMa Ce BOIM ciiyxdeHa eBUieHINja, O TMmbeHNIIaMa O KojyuMa ce
He BOfM CyXOeHa eByeHIMja, Ka0 ¥ CBaKy SPYTY YIPaBHY aKTUBHOCT IPOMVCAHY
oceSHyM 3axoHOM (Boheme eBupeHIIja, IpenysuMarbe QaKTIIKIX pajsu ¥ Ap.).”

Y IpHOTOPCKMM CTPYYHMM PajoBMMa ce HaBORH: ,Kao apyru odmuuu ynpas-
HNUX aKTHBHOCTH (W1 32), OFHOCHO ApyTe yUpPaBHE aKTMBHOCTM IpeaBubeHO je
u3faBame yBjepema, a 3aTuM ce TeHepalHo ofpebyje Xao u CBaKy Apyry yupas-
'Hy aKTMBHOCT ImpoIvcaHy noceSHuM sakoHoMm. Hasenene cy Bobeme eBupeHum-

ja, mpemysumame (GaKTUIKUX Pafbi Ca ONPETHUIOM U [P, MITO 3HaYM ja ce
HOCeSHMM 3aKOHOM MOTY TIpeRBUAjeTH ¥ Rpyre yIpaBHe akKTMBHOCTIHL. (...) IIpe-
nysuMame GaKkTYKUX pafEy, Kao YOpaBHa aKTMBHOCT je HeofipeDeHa ¥ He Jajy
ce momohny KpuTepuju KaKo GaKTMUKa pajmba, Kao yIpaBHa aKTMBHOCT Aoduja
odwmexja ynpasse crsapy. IlomTo 3a cafja HeMa ITOCeOHIX 3aKOHa Y CMIICTTY OBe
ompende xoju Su mpexBupjem oy MoryhsocT Tpeda mperrycTuTy noceSHUM 3aKo-
HMMa Ja ypeje OBO IuTame.” 3

s Ynopems: Jwmuh, C., 2008, Yipaswo dpaso / YapasHo apouecHo iipaso, Beorpay, Ilpasan gaxyr-

TET, CTP. 352-358.
= Vnopemt: Usanosuh C., 2015, Hosu 3axox o yiipaerom Gociityixy — Komeniiap, Ilogropima, crp.

112-113.
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AP CTEBAH AUAME

Y OKBMpPY OpMBpeHe ¥ FPYIITBEeHe AeNIaTHOCTY, OFHOCHO IOC/IOBA Y OMIITeM UH-
Tepecy, Kojuma ce 0de3dehyje ocTBapuBame Ipapa U IPABHIX MHTEpECA, ORHOCHO
33[[0BOJbEIE OCHOBHMX NMOTpeda NpaBHMX M OM3HMUKMX MR, Of jaBHMX YCIyra
TIOf KOjJMa Ce IIOfpasyMeBa 0daB/barbe ENaTHOCTH, OLHOCHO OCTIOBa yIIpaBe Off.
CTpaHe opraHa u KojuMa ce 0de3delyje ocTBapuBame paBa U NpaBHKX MHTEpeECa,
OHOCHO 3af0BO/baBabe IOTPeda KOPUCHNMKA jABHMX YCIyT2, @ KOjU He IpefcTa-
B/bajy APyTM OONUK YIIpaBHOT IOCTyHamka. IIyTeM IpUroBopa KOju ce MOXKe M3ja-
BUTU PYKOBOJMOITY OPTaHa KOju IpYy»a jaBHY ycrmyTy odesdehyje ce samnra of
HeKBa/lNTETHOL, HEYPeTHOT MM HejeHAKOT IIPyXXamka jaBHuX yoryra. [IpoTus He-
raTMBHE OJIyKe PYKOBOJMONa OpraHa, Kao (opMe yIIpaBHOI aKTa, MOIY ce Aajbe
KOPUCTUTH OfTOBapajyha mpaBHa cpeficTBa.’

Kop npyxama jaBaux ycayra HoB 3YII oTBapa jenHy 030mwery muneMy. Kako
Ce IMPONeCHYM IIPOIMCOM MOKe MEHATH HEIITO INTO je mpegBuheHO Y NOjemMHNM
MaTepujadHuM 3aKoHMMa. Periumo, y 3akoHy 0 KOMyHaIHMM fgenaTHoctiMa (,Cr.
rracHuk PC”, 8p. 88/2011, 104/2016, 95/2018) npexsubero xa ce usmehy xopucau-
Ka J [Opy’Kaola yCIyra KOMyHaXHIX [elaTHOCTH mpaBa u odaBese ypebyjy yroeo-
poM (971 13), Tj. Ba ce usMeby BUX ycHoCTaBba 0SMMIAMOHONPaBHY OFHOC, TOK
mpema HoBoM 3YII-y npousmasy fa je To yupapHOIpaBHM ofHoc. Ca fpyre cTpa-
He, KOJ] IPMIroBopa Kao CpeCTBa 3allITHTe KOPUCHIMKA jaBHMX YC/IyTa IOCTaB/ba Ce
IMTakbe 0 YeMy Oy PyKOBOAMIIAL, Y CTBAapH, Tpedano ma omrydyje (HIp. 0 KOjuUM
KOHKDETHMM IIpaBMMa, 00aBe3aMa I IpaBHUM MHTEPeCHMa CTPaHaKa).

6.2. I1ITA cE 10 3YII-Y CMATPA JABHOM YCAYTOM

3VII He maje npenusyy KeuANINMjy OITa Ce HOAPa3yMeBa IO jaBHUM yCIyTra-
Ma, Beh HaBoOPWM MTa ce ,cMaTpa” Aa cy jaBHe ycyre. 3YII campxu fBa pasmrauTa
MOJanuTeTa jABHMX YCIAyTa: a) jaBHE YCIyTe Koje ce 0daBmbajy Y OKBUPY IIPUBpEN-
HMX ¥ OPYUWITBEHNX Je/laTHOCTH Off OMITel MHTepeca (HIp. cHadneBame BOIOM,
coljanHa 3amTuTa) ¥ ) jaBHe yciIyTe Koje 00aB/ba OpraH yIpaBe y OHOCY Ha
rpabane (HIp. ofyTy4MBarke O 3aXTeBMMa cTpaHke). MebyTtum, npyxame jaBmx
ycityTa, am He 1oy, ToM, Beh mox xpyruM GopMynanujama, mory ce nahu y nojemu-
HUM NOCeSHNM 3aKOHMMa, K20 IITO €Y 3aKOH 0 3alTUTH HoTpomada (,ycayre of
OIINTEr EKOHOMCKOT MHTepeca”), 3aKOH 0 KOMYHaIHMM JelaTHOCTUMA (,BpLIee
KOMYHa/THIX JITATHOCTH ), 3aKOH O COLMjaIHOj 3aiuTuTy (,yCIyTe colujanse 3a-
mTUTe”) U Ip.

Y mpakcu ce MOCTAaBIIIO NNMTake fa /M Cy jaBHA mpepyseha (Hmp. Tomnane)
OyXHa fia IpuMerYjy ofpende 3akoHa O OIIITEM YIIPABHOM IOCTYIKY y CUTya-
IIMjaMa y KojuMa ce fio cafja Huje npumesusao 3YII (Hiup. npuxbyyene Ha Wi
UCKIBYYERbe ca TOIUIOBOJA), HOMITO Ce HPyXXakbe jaBHUX YCIyTa MHave He BPIIN [0

3 Haupt 3axoHa 0 ommTeM yOpaBHOM IOCTYIKY (...), €Tp 61.
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TpaBWIMMa YIPABHOT OCTYIIKa, Beh o MpaBMMMa 3aKoHa Koju ypebyje oprosa-
pajyhy odnact (amp. 3aKoH 0 KOMYHAIHUM A€TaTHOCTUMA).

Maxo 3VII omoryhaea fa ce Ipy>Kambe jaBHIX YCIyTa YKbYYH ¥ CHCTEM YIIpaB-
HONpaBHe samTuTe (IyTeM IPUIOBOpPA) Y CIy4ajy Aa ce jaBHe YCIyTe He IpyXa-
j¥ YPeRHO ¥ KBa/IUTETHO, ONHOCHO Kafia jaBHe YCIyTe IO jeRHaKUM YCTOBUMA He
0de3dehyjy ocrBapuame npasa rpaljana u noTpede KOPUCHMKA, IIpodeM HacTa-
je 38or Tora mro 3YTI He cappxu 0djeKTMBHY KpUTEPUjyM 3a ofpehuBame jaBHe
yCIyTe, TaKo fia je Ha CIy>KOeHOM JIMITYy Koje HOCTyNa y KOHKPETHOM CIy4ajy ja
»TyMauu” [a U ce pafiyt O jaBHO] YCIIy3M WM He, ¥ CTIENCTBEHO TOME [ia /I IOCTyTa
mo 3Y1I-y wmm ge.

* %k ¥k

TTocnemyia HABEREHUX MPOTUBPEYHOCTH je fa ce ofpende 3VIl-a o mpyxa-
BY jaBHUX yCIyTa, OFHOCHO O IIPUTOBOPY HOBOJOM IPYyXaiba jaBHMX YCayTa Kao
LMHOBalMji” YOIIITe ¥ Ipakcy He OpMMERYJy: ¥ IPOTEKTUX INeCT TOfMHA Huje
eBMIERTUpPaH (Ka0 KOf FapaHTHOT aKTa, YIPaBHOT JTOBOPA I YIPaBHMM pPajiibama)
HUjefaH CTy4aj OAIyIMBamka O IPUTOBOPY HOBOOM IpyKatbd jaBHIX YCIIyTa Ipe-
ma oppendama 3YII-a 0 3aMITHTH KOPMCHIMKA jABHUX YCIyTa.

7. IIPUTOBOP

7.1. IIpuroBOP IPEMA HOBOM 3YII-¥

3HavajHa MHOBaLMja Kojy y ofHOCY Ha paruju 3YII ysonu HoB 3Y1I ogHocu ce
Ha IPUTOBOP Kao NPABHO CPefCcTBO (WI. 147-150) Kajia je y MUTamky yIPaBHO MO~
CTyTame IOBOJOM HOBOYBEAEHNX 00/MKa ypaBHe CTBapy (KOF yIPaBHIX YTOBO-

- Pa, KOJ| YIPaBHUX Pafby ¥ KO IIPy)Kakha jaBHMX yoryTa). Kako ce MCTye 3HaT4j

TPUroBOpa cacToju ce y ToMe mTo 0desdedyje yrpapHO-IpaBHH ITyT 3aIUTUTE OFf
HEIpaBWIHOCTH Y BUXOBOM IIPEfy3MMatby, TaMO I1le OH KOCaf Huje IOCTojao.

TIpema HoBOM 3YII-y, IpaBHa CpefcTBa y yOPaBHOM IOCTYIKY Cy IPUTOBOP I
xanda. IIpuroBop je HOBO MPaBHO CPEACTBO ¥ yupaBHOM mocTynky. Crapu 3YII
no3Haje Xandy, anu He ¥ IPUTOBOP Kao IPaBHO CPENCTEO ¥ OMINTEM YIPABHOM IO~
crynky. C gpyre CTpaHe, HOjefMHN TOCESHM 3aKOHM Y KOjUMa Ce IPUMEY)y Ipa-
BWJIa YIIPABHOT HOCTYIIKa Cafpxke ofpende o mpurosopy (HIp. 3aKOH O MHCIEK-
1) CKOM HAZI30PY, 3aKOH O areHIVji 3a IMIeHIJParbe CTeYajHIX yIpaBHuKa).*

IIpaso Ha npurosop u xandy y HoBoM 3YII-y onpeheHo je kao jeHO Off OCHOB-
HUX Hadela YIPaBHOT HOCTymNKa (Wi 13). MebyTum, mpurosop Huje y IpaBoM
CMJMCTy PELOBHO IIPAaBHO CPEZCTBO jep Ce He MOXKe HauelHO KOPMCTATI Y CBUM

38 Tiworh, C., 2022, KomeHinap 1 xpuiiiuuxa ananu3a 3axona o oiuiliem v\mvg:oi ftociyiixy, beo-
Ipafl, CIP. 445-454-
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