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1. The rule of law

of the Rule of Law and the concept of the Legal Stote are paramount
¢ very foundation of the Western. and
d local seli-

The principle
moral and legal values thatare incarpurated in th
ivilization', Tn respect to adm inistrative reform an
ce is essential for implementing the notion af fegality of
ggvernment decisians, as without the N amework of the rule of law and the legal state.
na modern political, ke galand lo cal government system can be conceived .
Originating in the mid-19" century, the concept of the Rechisstaat rests on a
normativistic legal model of regulating social relations. According to this maodel,
general legal norms (formalized in seneral legal acts, €.2. statutes, laws, regulations,
etc.) prescribe the rules of social behavior. General legal norms are subsequently
decomposed inlo concrete legal provisions contained in individual legal acts {e.g.
administrative decisions, judicial rulings, etc.) that directly affict the behavior of
sndividuals and other legalen rities, The main feature afthe normativistic maodel is thal
the legitimacy of leual action {including the legitimacy of legislative, Juadicial.
administrative and local selfegovernment decisions), derives from Lhe {egaliny of the
legal acts. In other words, a legal decision (i.e. legal act) is legitimate by virtue of its
Legality. This model in its initial form, however, toduy can not be implemented without
rights and the concept 14

peril to the idea of fundamental human frewdoms and

political pluralism 2nd democracy - one needs only have in mind any racist or other
totalitarian regime that rests on so-called "law and arder'”. As consequence, the values
af the Rechesstaat congept today can only De seen as @ precondition of democratic

nolitical and legal systems,

particularly Eurapean ¢
sovernmient their significan

* The priginal version al thes paper wos published i dijal Tamjanovic feditury "Lokalng demokialij’.
Goowrad, 2001 and was supplemented by the segart pre sented at the Intgrnational {onfiers
wed Decentralization - Relatiors Repweert the Evesutive amd [egistative or the local Lavel,
rl‘::til'l;ung.r,(%1:.-1_5'|o|1e|Ibumz:lgﬂcb]. Sarajeve, Octaber 24-23 IO

Liovals ftraciziian i Jurizpruderoe, Sevens Carswell.
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* Alexander Dilankenagel, Tienis Galligan, Swvan Lilid, Santurd Levisun, Andras Sajo, Lot
Aelmiinistraticn and Social Clenge. CEL Sumimer University, Budapest. 1507 (course matcrial).
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E‘;s_ -:apﬁse:j to this 1hrm:3:l concept of legality, modern concepts of legal legitimacy
]:’1:;?[;; :’-' u :g:menml principles on _1]1& ;‘.:E'ea aft ;fp ritle af fanvw and Ruwman rights’. T he
leg government and administrative action, therefore, does nat ipso facto
include the legitimacy of these actions, Tn order 10 achieve legitimacy. go\r'crr't'm;mt
l;fd.sers._ﬁcrunsi ar.im_inistrat[ve and para-statal agencies, as well, local seii:—ngmmem
m:st T :md achl_er'-.f-a: .mlcom."ree'o legitimacy of each action they undertake or decision
Yy render. !m_ is done through wvarious instruments and mechanisms f
ig;i:?nn;unllag{, _ j]ild]l:la] and administrative control (e.g. parliamcnta:’v d-::i:-at-g
gs, judicia review, ombudsman interventions, etc.). e . ;
fjf:jircptt’:om ifgal legitimacy, based on the idea of the Tﬁ{ffﬂ}gﬁ:&bI;EGEE;,HTEET;:
«eivie front the premise that a government al : rity action is legit

ngt aslly'lhy virtue of the status af the suhje;[;rji;:t:;:i!?}:ltﬁ Euacﬂ:c]!:? 'whlcgltlmm:
virtiee of substantiol demacratic valies ncorporal ed .-'a?i."hesu actic ;'.;" c.-'n-::'_ fx'e:.'ti' ?.-:ui?h *

2 Public services

The rule of law and the moc “once il sl
ety :: : ;;gﬂgma‘ﬁmﬁﬁé ni rtﬁlm Ill..f_.g,dl ::lete bazed on .l:ulhsyaniia]
S \ pnan plEn par f':,ula' by r{:ﬂectucl within the
qr{;"lmif_nu:r Lttrr 1'0 g-;:w_-crnmmtac.";r. inistrative action. Traditional political theories define
adrm .m rative action as aedmbnisirative function. Administrative function e Fiitther
f::,-l-?‘h:é m,.m.lia ‘f'f TIH-E IL}‘;ﬂI ﬂ?|[1C[i[‘.'El$ of the state, as a normativistc mu:ielitu-'iin?']'lsl-:];:
aw" ¢ .!'.i.'r-__.!,saﬂ{,.-"rf,l. According to these concepts, the administrative function, and
1! _i.-:sp:c;:[ﬁhl;:r'_'[l'l{: activity of local sell-government, is a specific, fegally rc<T::[a;“1;
;:&L;:;::: ot Eu:jnlc posver that ff_atums the _fortmulaliun of j_nu:livi-;hml cnﬁnpulsm; cml;r!;
. nman .s.and is authorized to perform acts of politically and legally permitted
Tepression’. Tt‘IIS traditional concept ofsrale faw, modified by the Tk-’['c:ftisit S fi B
of the role of state and law "after the proletarian revolution™ has ua-idcll';f r:ircﬂ:lnlizrfI
f"ll] Centrul and Eastern-European couniies under communisin -‘J"LI"IE{:LII" Ly “:gtf_ e
influence of the Soviet legal theory™. S
;:;-J:lh 5‘;1:‘*.5#1512;1;:;3_} [:ljll:lc_utlcept i‘.ni"_ the administration elmd local sglf-government as a
s &mlm;mc d:v .[a ch at the tum of thu_lagtc-e_nu_:ry in conditions of social, cultural
ahd enanolie -L{}tp.11ﬁnt. af highly Jr;du_sﬂ_'m]}zcd nations of Western Curope.
gk 111_|Lstrat_11tf,. and local self-government activity 1s now pereeived, notas a function
f‘.;.;ufi.: er,l,iiﬁl powver, bt ;z:;‘a complex system of pubiic services, Le. activities
fon development, democracy, and general welfare ot soc icly and the quality of

5

Allan Hogas, Jan Hel #;
Bukli i clgesen, Donna Gomien, Munan it g Claensring: Eart-THear o ?'
f\“t'l izhers, LondonfMew York, [990, i Rigghiis de e Changing: Casi- st Perspective, rinee

Serge Aluin Mes i ot aEare e fe

' Muscheriakoll, The Fagores of Aduiwisteative Legin

E i i : . e Aelentien tive Legitimacy, [niernation: i i
'1’\_ munisirative Science, val. 56,0, 2, 1550 p. il}{'r_ it gitimacy, [nernational Review of
See Crearg Jellinek, Alleemeine Siaatslehre, 1514,

“See: Hugh Call M !
s Hush Calling, Marvio ond Lene, Ofor Cf Sali
043 . Marsism aeed Fene, Otord, 198205 Staling Foancuians of Leniniza {1 924) Londun

43




























