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C. Bringing Cases to Court
Legal Aspects of Fighting torture'

Dr Stevan Lilic

L.

Legal aspects of fighting against torture rest on
the concept of the Legal State and the principle of
the Rule of Law — the paramount moral and legal va-
lues that are incorporated in the very foundation of
Western, and particularly European civilization®. In
this respect their significance 1is essential for
implementing the notion of legality of governmental
decisions, as without the framework of the legal
state and the rule of law, no modern governmental
system can be imagined.

As opposed to this formal concept of legality,
modern concepts base their fundamental principles
on the idea of the rule of law and human rights. The
legality of government and administrative action,
therefore, does not ipso facto include the legitimacy

! Report presented at the APT Conference (Athens,
October, 1999).

? Lord Lloyd of Hampstead, M.D.A. Freedman, Lloyd's
Introduction  to  Jurisprudence,  Stevens Carswell,
London/Toronto, 1985.
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of these actions. In order to achieve legitimacy,
government bodies and administrative agencies must
also achieve in concreto legitimacy of each action
they undertake or decision they render, through
various instruments and mechanisms of government
and administrative control (e.g. parliamentary de-
bate, hearings, judicial review, ombudsman inter-
ventions, etc.). Consequently, modern concepts of
legitimacy, based on the idea of the rule of law and
human rights derive from the premise that a
governmental action is legitimate not by virtue of
the status of the subject or legality of the procedure,
but by virtue of substantial values incorporated in
these actions and decisions.”

I1.

Regrettably, even today, torture remains as one
of the most frequent breaches of fundamental human
rights. As stated, “...throughout history in many
civilizations all over the world, torture has been used
as a legal means of extracting confessions and
punishing convicted persons. Only at the beginning
of the 18th century did European states abolish the
use of torture. (...) In actual fact, whether prohibited
or not, torture and other forms of 1ll treatment have
never ceased. Innumerable conflicts and tensions all
over the world foster their continued widespread

LISE:.”4

Serge Alain  Mescheriakoff, The Vagaries of
Administrative  Legitimacy, International Review of
Administrative Sciences, vol. 56, no. 2, 1990.

‘ Didier Rouget, The Prevention of Torture in Europe,
APT, Geneve, 1998, p. 9.
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As torture represents a serious violation of
human rights that still has not been suppressed in a
satisfactory manner, it is necessary to fight torture
not only within the nation or regional scale, but also
on a wider international scope.” This particularly
implies, apart from dealing with physiological,
psychological and social aspects of the conse-
quences of torture, the need of legal intervention and
protection of the torture victim, including rendering
justice, i.e. definitely resolving the matter by
bringing torture cases to court.

Having this in mind, a number of international
documents related to the protection of human rights
explicate include the prohibition of torture and other
forms of ill-treatment. The prohibition of torture 1s
regarded as an imperative of international law. To
make it effective, specific international, European
and national mechanisms have been devised to fight
against torture.®

On the international level, the most prominent
of these documents is the United Nations Universal
Declaration of Human Rights (1948), that states that.
“No one shall be subjected to torture or to cruel,
inhuman or degrading treatment or punishment”
(Art. 5). Deriving from the Universal Declaration,
several other international documents under UN
auspices have been adopted. The Convention
Against Torture and other Cruel, Inhuman and

S Methods of Combating Torture, UN Fact Sheets No. 4,
1987.

¢ Ibidem.
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Degrading Treatment or Punishment (1987), in Ar-
ticle 1. gives a detailed legal formulation as to what
torture implies. Also, this Convention established a
Committee Against Torture (CAT) as a operative
instrument  of fighting against torture. The
Committee examines national reports and may make
whatever general comments on the reports followed
by recommendations to the states that submitted the
reports. Another important international document is
the International Covenant on Civil and Political
Rights (1967). The Covenant also explicate states
that: “No one shall be subjected to torture or to
cruel, inhuman or degrading treatment or punish-
ment. In particular, no one shall be subject without
his free consent to medical or scientific experimen-
tation” (Art. 7). The Covenant established the
Committee for Human Rights as a operative instru-
ment for the protection of various breaches of hu-
man rights. To these UN documents and in-
struments, also the International Convention on the
Elimination of All Forms of Racial Discrimination
(1965), the establishment of the institution of
Special UN Human Rights Rapporteurs, as well as
the UN Voluntary Fund for Victims of Torture,
should be added.

On the international level, other organizations,
apart from the UN have also in other respective
ways joined the struggle against torture. These
include the International Committee of the Red
Cross (ICRC), the United Nations Educational, Sci-
entific and Cultural Organization (UNESCO), the
[nternational Labor Organization (ILO) and the
Inter-Parliamentary Union.
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On the European level,” The Council of Europe
adopted the European Convention on Human Rights
(1950), that, inter alia, states that: “No one shall be
subjected to torture or to inhuman or degrading
treatment or punishment” (Art. 31).

Deriving fron this idea and motivation, the
Committee of Ministers, acting on a motion from the
Parliamentary Assembly of the Council of Europe.
adopted the European Convention for the Prevention
of Torture and Inhuman or Degrading Treatment or
Punishment (1987). The Convention set up a non-
judicial preventive mechanism based on visits and
an operative body called the European Commirttee
for The Prevention of Torture and Inhuman or De-
grading Treatment or Punishment (CPT) that is
authorized to visit all places at all times.® Sub-
sequently, other European institutions set up their
respective mechanisms and operative instruments
related to torture prevention; e.g. the European
Union provides that a person may submit a petition
to the European Parliament (Art. 138-D of the
Maastricht Treaty), while the Organization for
Security and Co-Operation in Europe (OSCE) pro-
vides assistance though its missions (of experts and

? Cf.: The Prevention of Torture in Europe — Collected
Texts, APT, Geneva, December 1997,

% For essential distinctions between the Committee
Against Torture of the UN (CAT) and the Committee for the
Prevention of Torture (CPT) of the APT see: Bent Sorensen,
NGO's and International Monitoring  Mechanisms,
Discussion paper presented at the Association for the
Prevention of Torture (APT) International Conference NGO
Empowerment in  Preventing Torture in South-Eastern
Europe, Athens, October 1999,
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montitors) and the Office for Democratic Institutions
and Human Rights (ODIHR).

Particular activity in Europe on torture issues is

undertaken by the Association for the Prevention of

Torture (APT) that was founded in 1977 and its
Committee for the Prevention of Torture ( CPT)
founded in 1990.” The APT is particularly active in
supporting universal, as well as regional mecha-
nisms for the prevention of torture."’

I11.

One of the most difficult aspects of torture is
the presentation of torture cases in legal and court
procedures. In relation to the Committee for the

? For more information and details, see: Association for
the Prevention of Torture (APT), Annual Report, Geneva,
1998; The European Committee for the Prevention of Torture
and Inhuman or Degrading Treatment or Punishment (CPT),
APT, Geneva, November 1997.

' “The APT would like to stress that the negotiations for
a universal mechanism are still going on within the UN. The
APT is actively involved in this project of an Optional Protocol
to the UN Convention Against Torture. The UN, as a universal
organization, could give real credibility and legitimacy to a
visiting mechanism on an universal level, as it does indeed to
other existing instruments for the defense of human rights.
Developing and non-European countries actively participate in
the negotiations within the working group of the UN Human
Rights Commission. At its last session in October of this year,
under the direction of a new chair, the working group reiterated
the need for a universal mechanism that is preventive in
nature.” (Cf.: Marco Mona, The Prevention of Torture at The
Dawn of a New Millennium, Strasbourg, November 1999,
APT On-line, www.apt.ch).
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Prevention of Torture, it is pointed out that: “...The
CPT is not a judicial body and it is not bound by the
jurisprudence developed under the European Con-
vention for Human Rights (ECHR), although it is, of
course, able to draw guidance from it."' Since it is
not the role of the Committee to establish whether
there has been a breach of Article 3 of the ECHR the
CPT has no formal need to set out its approach to its
key terms — rorture and inhuman or degrading treat-
ment or punishment. The Committee is concerned
with prevention, with the future rather than the past.
This is the theory. (...) In reality, there is a two-way
relationship between the CPT and the Court:
decisions made under the ECHR guide the CPT and
the findings of the CPT may both stimulate petitions
and on occasion may directly influence the appli-
cation of Article 3. For these reasons it is important
to consider how the CPT has used the words torture
and inhuman and degrading treatment.”"?

Legal aspects, referring to case law of the
European Court for Human Rights has also come
under complex examination: “...The European Court
of Human Rights addresses torture and torture pre-
vention in a variety of ways. Most obviously, Article

" For a comparative examination of their various

approaches to Article 3 of the ECHR see Peukert, W. (1999):
The European Convention for the Prevention of Torture and
the European Convention on Human Rights (in Morgan and
Evans, Protecting Prisoners, Oxford, 1999, Chapter 3).

2 Malcom Evans, Rod Morgen, Hidden Secrets at the
Heart of the CTP, APT On-line, www.apt.ch.
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3. contains an outright prohibition of all forms of
“torture or inhumane or degrading treatment or pu-
nishment”, but this is also complimented by a
variety of the convention provisions which touch
upon the enjoyment of this right. The clearest exam-
ples of these are articles 5 and 6 which concern the
right of liberty and security and the right to a fair
trail. (...). In a sense then, just as it is wrong to su-

gest that torture and torture prevention is addressed
only by Article 3, it is equally wrong to suggest that
by adding Articles 5 and 6 to the list completes the
picture. It does not. At the same time, 1t 18 true that
when moving beyond these articles one is entering
into (new) borderlands of protection (...).]‘1i

The complexity of legal aspects on torture are
not only pointed out in European experience and ca-
ses, but other as well."* Torture related issues fre-
quently come under immigration cases.’” E.g. the
UN Committee Against Torture (CAT) ruled that the

'y Malcom Evans, The European Court of Human
Rights: The Impact of Case-Law on the Prevention of
Torture, Report presented at the Association for the
Prevention of Torture (APT) International Conference NGO
Empowerment in Preventing Torture in South-Eastern Europe,
Athens, October 1999,

' Cf.: Kristen Rosati, The United Nations Convention
Against Torture: A Detailed Examination of The Convention
as an Alternative for Asylum Seekers, Immigration Briefings,
February 1998.

'S Cf.: Elisa Massimino (Director, Lawyers Committee
for Human Rights, Washington), Relief From Deportation
under Article 3. of the UN Convention Against Torture.
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petitor, a Zairian, had demonstrated that there were
substantial grounds for believing that she would be
in danger of being subjected to torture in Zaire and
held that, therefore Sweden had the obligation to
refrain from forcibly returning her to Zaire."

IV.

In the area of South-Eastern Europe, the Bal-
kans and particularly in Yugoslavia, human rights
violations, including torture and ill-treatment have
been in increasing in the past period. The role of the
NGO's is a very significant one. As stressed:
“ NGO's, both national and international are voices
of civil society and therefore play an important role
in the promotion and protection of human rights in
UN body system. Since they defend specific inte-
rests. their views are often more focused than the
gmremments'.”” On the subject of torture respective
regional NGO reports (¢€.g. Albania,"® Bosnia and

' Cf.: Decision of the Committee Against Torture,
UNZHCR, May 8, 1996.

Y7 Cf.: Background Information, Association for the
Prz-zntion of Torture (APT) International Conference NGO
Eri-aowerment in Preventing Torture in South-Eastern
Eurspe, Athens, October 1999, p. 3.

' Cf.: Albanian Center Rehabilitation Center for Torture
Viz=ms. Totalitarian Communist State and Torture in
Albcnia (Consequences, Rehabilitation and  Prevention),
Renort presented at the Association for the Prevention of
Ter—are (APT) International Conference NGO Empowerment
in Preventing Torture in South-Eastern Europe, Athens,
Oc:ober 1999,
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- .20 : )
Herzegovina," Bulgaria,” Croatia,”! Macedonia >
H * o.r . "
Moldavia,”® Romania,? etc.) point to this. Also

Y Cf.: Sabina Popovic, Torture, Consequences and
Rehabilitation, Center for Torture Victims, Sarajevo, 1999,

* Dinko Kanchey (Bulgarian Lawyers for Human

Rights), The Role of the NGO's in Drafting New Legal Rules
Related to Visiting Places of Detention: The Experience of
Bulgaria, Report presented at the Association for the
Prevention of Torture (APT) International Conference NGO
Empowerment in Preventing Torture in South-Eastern
Europe, Athens, October 1999,

2! Cf.: Zoran Pusic (Civic Committee for Human Rights,
Zagreb), Some Examples of Torture and Other Cruel,
Inhuman, or Degrading Treatment or Punishment in
Croatia, Summary report presented at the Association for the
Prevention of Torture (APT) International Conference NGO
Empowerment in Preventing Torture in South-Eastern
Europe, Athens, October 1999,

* Cf: Branko Naumovski (Public Attorney —
Ombudsman — of the Republic of Macedonia), The Role of the
Public Attorney (The Ombudsman) in the Prevention of
Torture and Other Forms of Humiliating and Inhuman
treatment and Punishment of Persons Deprived of Freedom,
Report presented at the Association for the Prevention of
Torture (APT) International Conference NGO Empowerment
in Preventing Torture in South-Eastern FEurope, Athens,
October 1999.

B Cf.: Stefan Urito (Moldavian Committee for Human
Rights), [International Human Rights Instruments -
Instruments in the Hands of Non-Governmental
Organizations: The Moldavian Experience, Report presented
at the Association for the Prevention of Torture (APT)
International Conference NGO Empowerment in Preventing
Torture in South-Eastern Europe, Athens, October 1999,

¥ Camelia Doru, Redress and Compensation of the
Victims, Abstract presented at the Association for the
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