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paramount moral and legal values that are incorporated in the very

foundation of the Western, and particularly European civilization
(Lord Lloyd, Freedman, 1985). In respect to human rights their significance
is essential for implementing the notion of legality of government decisi-
ons, as without the framework of the rule of law and the legal state, no
modern political and legal system can be conceived.

Originating in the mid-19th century, the concept of the Rechisstaat
rests on a normativistic legal model of regulating social relations. Accor-
. ding to this model, general legal norms (formalized in general legal acts,
€.g. slalutes, laws, regulations, efc.) prescribe the rules of socal behavior.
General legal norms are subsequently decomposed into concrete legal pro-
visions contained in individual legal acts (e.g. adminisirative decisions, ju-
dicial ruling, efc.) that directly effect the behavior of individuals and other
legal entities. The main feature of the normativistic model is that the legiti-
macy of legal action (including the legitimacy of legislative, judicial and
administrative decisions), derives from the legality of the legal acts. In o-
ther words, a legal decision (fe. legal act) is legitimate by virtue of its
legaliiy (Blankenagel, Galligan, Lilié Levison, Sajo, 1997). This model in
Is initial form, however, cannot be implemented today without peril to the
'dea of fundamental human freedoms and rights and the concept of political
Pluralism and democracy — one needs only to have in mind any racist or
other totalitarian regime that rests on-so-called »law and order* (7osic
1948). As consequence, the values of the Rechisstaat concept today can
only be seen as a precondition of democratic political and legal systems.

Thc principle of the Rule of Law and the concept of the Legal State are
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As opposed 1o this formal concept of legality, modern concepts of
legal legitimacy base their fundamental principles on the idea of the rule of
law and human rights. The legality of-government and administrative acti-
on, therefore, does not Ipso facto include the legitimacy of these actions. In
order to achieve legitimacy, government bodies, courts, administrative and
para-statal agencies must also achieve in concrelo legitimacy of each action
they undertake or decision they render. This is done through varous instru-
ments and mechanisms of parliamentary, judicial and administrative control
(e.g. parliamentary debate, hearings, judicial review, ombudsman interventi-
ons, efc.). Consequently, modern concepts of legal legitimacy, based on the
idea of the rule of law and human rights derive from the premise that a
governmental action is legitimate not by virtue of the status of the subject
or legality of the procedure, bul by virtue of substantial democratic values
incorporated in these aclions and decisions (Mescheriakof], 1990).

Modern concepts of the legal system rest on models of government
as a complex and dynamic system of human inter-action (Pusic, 1985). In
this model the government is projected as a complex and dynamic . relati-
vely closed™ system of structures and procedures within itself, as well as an
,,open system™ that communicates with other segments of the global social
system (e.g. the political and economic system) active in the social environ-
ment surrounding it. As a system of human inter-action that derives from
the fact that individuals in society achieve their interests either through mu-
tual cooperation, OF through mutual conflict, the main social function of the
legal system, actively integrated into various patterns and forms of human
behavior, is to regulaic social processes. AS realization of individual or
grown-up interests can cither be achieved by domination or by compromi-
se, the function of social regulation of a legal system plays @ essential role
in neutralizing contingency effects of illegitimate social behavior or conflict
(Luhmann, 1 084).

1L

The rule of law and the modern concept of the legal state based on
substantial democratic legitimacy and human rights are particularly reflec-
ted within the framework of government administrative action. Traditional
political theories define administrative action as an administrative function.
Administrative function s defined as one of the legal functions of the sta-
te, as a normativistic modality of Staatsrecht, i.e. ,.State Law*® (Jellinek,
1914). According to these concepts, the administrative function is a speci-
fic. legally regulated, function of state power that features the formulation
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