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L.
The Legal State and Human Rights

The concept of Legal State and the principle of the Rule of Law are
paramount moral and legal values that are incorporated in the very foundation of
Western, and particularly European civilization.! In respect to human rights their
significance is essential for implementing the notion of legality of government
decisions, as without the framework of the legal state and the rule of law, no
modern political and legal system can be imagined.

Originating in the mid-19th century, the concept of the Rechtsstaat rests on
a normativistic legal model of regulating social relations. According to this model,
general legal norms (materialized in statutes and other general legal acts, e.g. laws
and regulations) prescribe the rules of social behavior. General legal norms are
subsequently decomposed into concrete legal provisions contained in mdividual
legal acts (e.g. administrative decisions, judicial ruling, etc.) that directly effect the
behavior of individuals and legal entities. The main feature of the normativistic

model is that the legitimacy of legal action (including the legitimacy of legislative,

' Cf: Lord Lloyd of Hampstead, M.D.A. Freedman, Zives Introduction Lo Jurisprudence, Stevens
Carswell, London/T: oronto, 1985,



administrative control (e.g. parliamentary debate, hearings, judicial review,
ombudsman interventions, etc.). Consequently, modern concepts of legal
legitimacy, based on the idea of the rule of law and human rights derives from the
premise that a government action is legitimate not by virtue of the status of the
subject or legality of the procedure, but by virtue of substantial values incorporated
in these actions and decisions? '

Modern concepts of the legal system rest on models of government as a
complex and dynamic system of human inter-action.* In this model the government
is projected as a complex and dynamic "relatively closed” system of structures and
procedures within itself, as well as an "open system” that communicates with other

systems (e.g. the political and economic system) active in the social environment

L Alexander Blankenagel, Denis Galligan, Stevan Lili€, Sanford Levison, Andras Sajo, Law
Public Administration and Social Change, CEU Summer University, Budapest, 1997 (course
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3 Serge Alain Mescheriakoff, 7he Fagaries of Administrative Legitimacy, International Review of
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