CTBAPAILE TIPABA

Tpehu ckyn JyrocinoBeHcKOr ypy»Kema
3a Teopu]y, (prui1o30dujy U COIMOIOTH]Y IIpaBa
Munouep 24-25. centembap 1999,

Beorpaj, 2000



gp Ciuesan JTunuh
pegoshu upogpecop llpasnoz Paxyaitiedlia y Beozpagy

Cy[cke OfIyKe U cTBapame
pasa (ca MoceOHIUM OCBPTOM Ha
CTBapame YIIpaBHOT IIpaBa
EBpornicke YHuje)

Y Be3u ca cTBApaeM NIPaBa yoIllITe, Y TCOPHjH YIOPEHOT [IpaBa HCTHYE
CC [Id ,,...H3BOPH NpaBa HE 3HAYE HULITA JIPYTIO JIO CTBAPALE IPABA, C THM IITO
€Y Bpcte M3nOpa Npasa HACHTHYHH ca o6nunuMa (dopmama) crBaparma Ipa-
Ba

Kako ce y namioj reopuju ueruie: ...crrapame npasa je, nopep OCTBapH-
Bakba Mpasa, M0 IPABHOT Npolieca H OCTBApYje ce KPO3 ancTPakTHO-peryJia-
THBHY (DYHKIM]Y NpaBa, OHOCHO HpasHor cucrema. OgHOC OmmTE [paBHe
HOPME 1 CTBAPHOCTH pjCliaBa ce Kpo3 cTeaparbe npasa. [IpaBo je ancrpakTho,
XHIIOTETHYHO, CHMINTH(DHIMPAHO M CTATHYHO, a JPYLUTBO KOHKPETHO, (hak-
THYKO, KOMIIEKCHO H JIHHAMHYKO. OBa aHTHHOMH]a HE MOXE ce n30jehn, na
3AKOHOMABAL MOPA [1a YII0XKH MHOTO Tpy/ia 1a OH CTBOPHO PEATHO NIPABO, OHO
NPaBO 34 YUY je NPUMJEHY APYIITBO NpoxojHo.? Y Tom CMHCIY, ,,...H3YIaRaLE
MpaBHE NOPYKE, ONHOCHO WEHE CajipXKiHe, OCTaBIba IPa3HUHY Y CHO3HajH Npa-
Ba. Kakso he 6uTu npaso, ofHoCHO npaBra nopyka, # Kako he ce OCTaBPHUBATH
¥ MHOTOMC 3aBUCH OJf TOTa, KAKO Cy H Ha KOjM HauuH cTBopenn” 3

Y Be3u ca crBaparseM npasa, BehiHa HATIHX ayTOpa I0JIa3H O] CXBaTHAja
/1a Je CTRapame 1paBa T3B. HOPMaTHBHA JEJaTHOCT. Tako, HopMaTuBana Je-
NATHOCT J€, HAJOTIITHje PEYCHO, CTABPalhe TIPABA JOHOIIEHEM OIILITHX npas-

| Erwin Melichar, Irme Szabo, Introduction, 36opunx pagosa ,, The Sources of Law — A
Comparative Empirical Study”, Budapest, 1982, crp. 11.

2 Yuopenn: CaoGonan Baarojesuh, Ailcifipaxiino-peiyaaitiuena chyuktinfa fipasa (Cliiea-
paree tipasa kao guo dpasho? dpoueca), 36opunk pagosa ,,Creapame npasa”, (Tpehn
ckyn JY'TOCII, Muitosep, centembap 1999), Jyrocnobencko yapyxkeme 3a TCOpHjY,
thunosocdujy u conmonornjy npara, 1999, crp. 31-32.

3 CaoGopan Bnarojeruh, Aifciipaxiino-peiyaaiiusna gynxuuja fipasa (Cilisaparve
tpasa kao guo lipasnoz ipoueca), 36opunk pagosa ,,Creapame npasa” | (Tpehn CKYII
ITYTOCI, Munouep, cenrrembap 1999), Jyrocnosencko YApy#®ewe 3a Teopujy, dhuino-
sothu]y 1 coumoaorujy npasa, 1999, crp. 20.
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Ciuesan JSTuath

HEX aKaTa, JOK ce 0Ba [eNaTHOCT MOXKe OIMKC OJIPE[MTH Kao CKYIl HOCTYIIaKA,
NPaBUJIA K MATCPHjATHIX Pajlibil MH]H J& Pe3YITaT CTBAPAlLC HPaBHUX NpoTHca.
[TpapHO HOpPMHMpae c¢, OTY/a, MOXKe Jic(huHHCATH KA0 ONIITE-TEOPHJCKA 1
HO3HTHBHO-NPABHA JIMCLIMIUIMHIA KOja ce DaBH POy aBaheM CTBApaihd 1pana.

Ca ipyre crpaHe, CTBapaie 1paBa, O/IHOCHO, TEMHCIATHBHA ICIaTHOCT, HPEil-
cTaBlba je[iHY Ofi OCHOBHHX JIP’KABHUX aKTUBHOCTH U [JIABHH HAMHH HACTAHKA
paBHe PETYJIATHEC ¥ CaBPEMCHUM npywrTsuMa’ Y TOM KOHTEKCTY, CTHAPALE
mpasa ocTBapyje ce ofrosapajyhux HOpMaTHBHUM rexunkama.? Tako, creapa-
ibe NpaBa 3axTeBa Kopuihewe orosapajyhux cazHAJHHX M TEXHHUKUX NpaB-
aux Metona. [la 6M mopejiak nmocrojao u jia ou (hyHKIIHOHUCAD, HOTPEOHO je na
nperxofiHo Gyjie crpopen. To ce ynpaso HnHu penarHolmhy creaparma npasa.
Tek Kajia je NIPABO CTBOPEHO, OHO MOZXKE Jld CC TyMa'd M NnpUMEeHLYJe, T). f1a
Basku M Oyje edhukacHo. To y HCTO] MEPH BAXKU 1 3a Beh CTBOPEHH NOPE/IakK y
KOME €e CTAHO JicIIaBajy IpoMEHE.

Il

Kon nac ce cMaTpa jla Cy[IcKa MpaKca HIJe HIBOP IpaBsa y cMuciy Jla cc
Npecyjic BPXOBHOT CyJla M OJUTYKC yCTaBHOT Cyjla MOpajy y3uMaTH Kao obanesla
lipaBHa MPABHIA, 3a pa3fuKy ojf TOra y seMLaMa commion law-a (nnp. Benmika
Bpuranuja, CAJl 1 up), onnyke Ha]BUIIMX CYJIOBa, NOCCOHO T31. NIPCHC/ICHTH,
W3jefiHayeHE cy ¥ MOTME/ly IIPaBHe CHATE ¢ 3AKOHOM, M Ka0 TakBe Cy obapeane.
[IpyruM peuuma, y THM CHCTEMIMA, K40 M3BOp Ipapa HE cMaTpajy ce camo
3AKOH H [IPYTH OMIUTH aKTH, Beh i n0jefiunatiii CYJICKH aKTH O]} npelieieHTHOL
snavaja.’ Finak, Moske ce pehi jla ce i KO HaC Cy/ICKe OJUIYKE, OJIHOCHO HPECYILe
MOLY ¥ H3BECHOM CMHCTY JABUTH Kao , M3BOP" KOJH CTBAPA IPABO. To he Gurn
CITydaj Kajia cy MOjeIMHE CYJICKe OfIYKe, Ha OCHOBY M3PHIHOT 3aKOHCKOT Mpo-
nmuca, obape3He y KOHKPETHOM ciyaajy 3a (HIp. OJUIYKE CyJloBa O CYKODY Hafl-
nesxkHocTH u3Mehy oprasa npasocyba u oprana ynpane). OcuM CyICKHUX npe-
cyfa, peliema M OJUIyKa, CYJIoBH, Ha nmoccOHUM ONILITHM celHullaMa (CBHX
Oflebeiba UCTOT CY/Ia), MITM 3ajCAHMIKIM CCIHUIAMA (jiba MIIM BUIUC CY[OBa)

4  Ynopenm: [paran Bartapemnh, Ciieapare fpasa — gasame ipasHo?z obauka
gpyiuiieenof cideapnociii, 3G0PHHK papona ,Crapamse npasa’, (Tpehu ckyn
IYTOCII, Munouep, centembap 1999), JyrocnoBencko yapyKeine 3a TEOpHjy, (huio-
sochujy B COUMONOIH]Y Npasa, 1999, crp. 113.

5  Ynopenm: Epa Makcamonnh, Oiuiiti @puniutin clusaparba fpasa, 360PUHK PajoOBA
Creapame npasa’ , (Tpehn ckyn JYTOCII, Munovep, centembap 1999), Jyrocnosen-
CKO YJIpYKeme 3a TEopHjy, ¢punozodujy 1 colHONOrH]y Npasa, 1999, c¢rp. 127,

6  Ymopean: 3opan Jenuh, Ocrnoeu nopmatiusne mexiixe, Exonomuga, Beorpan, 1980,

7 ¥nopemu: [Iparan Murpornh, Texnuxa cutsaparod lipasa, 360punk paposa ,,Creapa-
we npasa’, (Tpehn exyn JYTOCII, Munoucep, cerrremBap 1999), JyrocioBencko yi-
pyKeibe 3a TeopHjy, (hritosopujy u coumonornjy npaea, 1999, crp. 55.

8  Yuopenn, Crepan Jlnmuh, [Terap Kynuh, TTpenpar Tlsrrpujennh, Minan Mapxopih,
Yiipaano iipaso, Caspemena apMuierpaunja, Beorpag, 1999, crp. 84-175.
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Cygcke ogayke i clisapanse fipasa

MOy 321}'3113‘11['1'}1 H T3B. HAYEIHE CTABOBE M HAaYenHa “pHHHH MHUIIBEH:A. '},r TOM
cMUCIY, IpaBHa cxpaTamba CaBesHor cyjia u penyBIuuKux BPXOBHIX CYlOBA |
APYTUX BUILUX (HIIP. NPUBPEJIHUX) CYIOBa de facto ce jarIbYjy KAo HEKA BPCTa
OMIITHX IIPABHAX aKaTa, THX cyaoBa, Kako ona dopMasiio HUCY oBaBe3Ha, OHa
H HHCY M3IBop npapa. 360r Tora ce Moxe pehn a. HaKo cyjicke mpecyjie M
NPAKCa CYIOBA Y HATIIEM IPABHOM CHCTEMY HHCY (hOpMATTHH M3BOP TPaBa, OHE
ce ¥ CTBAPHOCTH JaB/bajy Kao 3Havajal YMHHIAL KOJH YyTHUYEe HA paj| cyloBa 1
NPYrux (HOp. YIpaBHUX) OpraHa JOHOUICH:C HHXOBAX OJITYKA.

MUIT]F'J'HNL OCHM CXBATAH.A K{]j{i C'I‘HH[}IHILB “I)Ellia CROJIE CaMO Ha H(JI_JNIH-
THBHY ACAATHOCT ¥ YKEM CMHCIY, Tj. Ha JIOHONICILE ONIITHX NPABHAX HOPMH
M akara (Mpe cBera 3akoHa), MOCTOj¢ M CXBATaH-d KOja y NPOIEC CTBApaH:a
npaBa YK/BYUVjy H cyficke ojuiyke. Kako ce y nojefiium pajosiMa HETHYE:
Perka cy mwrama y NIPasHOj HAYIM KOJA CY H3a3Bana TOMMKO MHTEPECOBama,
HECTIOPAIYMA W KOHTPABE3IINX MHIILCH:A KA0 LITO jC TO IIUTAILE CYJICKOT CTBA-
paiba tpasa. [TocTojalby cyupoTHIX MUIILEILA JJONPHHEO j& IIYHO 1 3aKOHO-
|]|r.!.]1r.”1r OCTdB a },1’11{ "ILC“’J |||-.ir‘l]{C1‘1 a }'FHPJIH Jd W CC, IO KDJHM }"CHDBH;’HT H
HA KOJH HA'MH JaBibajy ONIITE HPABNe HOPME CYCKOr NOpeKna. Y NpaBHoj
TEOPH]H TIOCTOJC ONPEYHA MUIITBCHbA O MOTYhROCTH CTBapakha paBa CyICKIM
pecyiama. Y NPaBHOj TEOPH]U JIYTO je CYBEPEHO BAJA0 MPHHINI 1 CyjHja
le crBapa tipaio, seh jia ra camo npumetbyje (ius dicere et non ius dare). Cypuja,
HAMME, HATA31 TOTOBO NPABO, KOje caMo Tpeha jia aniMuupa Ha KOHKpEeTaH
cnyuaj?

Yeubajyhu nemoryhuoer nornynor HOpMaTHBHO-IPABHOT peryiucaba
JAPYIITRCHOT JKHBOTA H HYAKHO IIOCTOja,¢ IPA3HUHA Y IPaBHOM NIOPETKY, HOBA
JOKTpMHa je npusHana cyuju cnoGojly cTBapaiba npasiux Hopmu. Mnax, oncer
Te cirofoie ce locta pasnuanto oipebyje. Heka roepmra uncuetnpajy na
CHOGOJM CYJIM]E CAMO Y CITyHajeBHMa 3aCTaPEIOCTH 3aKOHA, OJHOCHO TOCTOjama
MPA3HIHA Y LMY, 0K IPYra HCTHUY allcoyTHY cnoGojty cyjimje u nﬂmnrg'lumm
NOETOjatha OMIITE 0DABE3HUX, YHANIPE/ NPEBUHEHIX IpaBHuX npaBa.

CwmaTpa ce i je onaj pUCTyIL, Tj. TEOPHja O PaBHO-CTBAPANAIKO] (hyHK-
wHji cypuje ponejena ad apsurdum y EKILEH‘IKD] PEATUCTHIKO] KO # hH-
nocotuji npasHor ersuctennujanusma,l! Kako ce ucruue, oK mokper 3a
CNOOOJIHNM HCTPAXKHBAILEM 1IPaBa, pafiKaaHo PeBONyIUOHAPAH Y CXBATAILY
cyficKe pyHKIM]C OBY IOCMATpa, Y Haueiy, Kao IPKABHY ICAATHOCT IpHMeNe
NPABHHX HOPMI, PEATHCTH W IIPABHH ET3UCTEHITHJATHCTH KATETOPHYKI OfiGa-
1yjy MOryhHOCT HocTojatba npaBa H3Ban cyjackux oanyka.'2 ¥ tom cmuciy, obaj
KOHUEIT 1073y OJf CTasa jla ce npocetno Jbyacko Guhe nurepecyje camo 3a
OHO LITO CC JICHIABA Y CYIOBUMA, JCP OTYKE CYOBA INPEKTHO YTHY HA KHBOT
M MMOBHIY JLYJIM, TAKO fa je ,,lipaBo Ha HeGy M M3BaH JHYACKOT MCKYCTBA

Y Yunopepw: bynnmup Kowyrnh, Cygeka tipecyga kao ussop fipasa (OKTOpPCKA JAcep-
Tauuja), Yunsepauter y Beorpany, beorpay, 1973, crp. 9.

10 bynumup Kowyreh, Cygexa tipecyga kao uasop fipasa, crp. 12-13,

11 Ivo Krbek, Pravai egzistencijalizam, Zbornik pravnog fakulteta v Zagredu, 6p. 3-4, 1958,

crp. 252 (napepeno npema: Bypumup Kowyrih, Cygeka dpecyga kao uasop ipasa, crp.
17).

12 Bypemup Kowmyrieh, Hero, crp. 17.
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Citiesan Jduatih

Ge3BpeiHO 3a MPOJA3HOT YoBeka' . 3a npocevHe Jbyje Npaso je OHO LITO CY
CYNOBH ﬂnl.ny'mnn MM 1ITa he oIy |aHTH, a He Heojipehene |, uncTe remepa-
muzaruje.? Ca npyre crpane, y MOJIEpHO] IPABHO] AOKTPHHH 3aCTYILLCHA cy
CJIEAMLITA O HOPMATUBHOM ayTOPHTETY cyAcKe npaxce. Yak M ayTopu KojM
opbanyjy MoryhHOCT cTBaparha OMIUITHX IIPABHUX NPABHIA KOHCTAHTHOM CYJi-
CKOM NPAKCOM, CY/ICKO] PAKCH NPH3HAJy TIepCyacHBHI ayTOPHTET | Y THILd] Ha
cTBapame 00MYajHOr IpaBa, Ka0 NPaBo KOje HMICPaTHBHO Bexe cyaujy. [1pna-
HaH-€ CYJICKe Mpakce 3a H3BOp NpaBa He 3Ha4u, MehyTusm, uerosernocT subeiba
IeHE IpHpOoJie, OCHOBa 00aBe3noCTH M npanHe cuare. Haume, cyjicka npakca
ce nocMaTpa y JJOKTPMHH Kao noceOHa BpeTa DGH‘H]HK':T npasa, Kao WicH TH ia
oOuuajHOM npaBy MM Kao chopmanun u3pop sui generis.!

Y mamioj TeopHjH, TPOBNA/ABa MHILLEH:E Jla CYJICKa [IpaKea, a noroTono
CYJICKE OJUIyKe NpPEUEfCHTHOr KapakTepa He Mory OWTH H3BOpM mpana, na
CAMMM THM Jla c¢ HHMa ¥ He cTBapa npaso, Kako ce uerute, ey je NOABPruyT
JAKOHY M JIPYTHM H3BOpHMMA NMpaea M caM He MoXKe jla crsapa npaso. [Ipema
TOME, CYJICKa TIPAKCca €e MOXE CTBOPHTH CaMO y MPHMCHH 33KOHL M JIpYIux
U3BOPA IIPaBa KOJi Cy 0DABE3HU 32 CYI, Al OHA CAMA HC MOXKC HEKY HOpMY
KOja Huje npasHa (T]. Huje cajipKaHa y MOMCHYTHM H3BOPUMA 1Ipd1£d} YUHHHTH
npasHoM, CaMa cyjicKa npakca, nak, HHje M3BOp lIpaBd, jJep HUjC 00aBC3Ha 34
cynose. MebyTuM, ¥ TOM noryiey MMa u3yscraka, Oap y H3BCCHOM CMHCITY,
Hamme, mocrasma cc nuTame IpasHUX NPpa3sHiHA H BUXOBOT MOTYH:abaiha. AKO
cyi (Hmi NPYIH HajyiesxKiu opran) vabe na nocroju npasga npasnuia (). cryyaj
KOJM HMJC PErYJIHCAH OINIUTOM IIPABHOM HOPHOM, @ JIPYLITBCHH, KITAcHH, HHTC-
pecn Tpaxe jla Oyjie IpasHo per yJHCcaH), OHJla OH MOpa jid Je NMOUYHM cam,
CBOJOM HOPMOM. Mebywm ¥y BE3H C THM C& MOCTaB/ba M IUTAILE CYICKOT
npenenenta. Haume, na nu je Taksa Hopma (Iojefiniatiia) KojoM je onyH.cHa
paBsHa npasHuHa obapesna M 3a uiyhe Takse -::nwmjum T). 14 U c& OHA MOXKE
NPETBOPHTH ¥ OIIITY HOPMY, OHOCHO cedent.'” Y ToM KOHTEKeTy, nocebHo ce
MCTHYE Jla ¥ HALLICM [PABHOM CHCTEMY, 1IPEMA HErOBOM LEHOKYIHOM AYXY, TO
nuje Moryhe. ITpasnune ce MOTY IONYHABATH, aJTH HE MOXe OUTH cyackor (Hu
apyror) npenenenta. To 61 3HAMHIO [1a CyJicKa IPpaKca, YHM ce CTBOPH (a Kaj
Oy ce cMaTpaJIo Jia je OHa CTBOpEHa, NPONMCao O Gu, HApaBIMO, OHA] mjn On
MpoIKcao jla je OHa M3BOP Mpasa) HocTaje U3BOP Upasa, Tj. nocraje obanesna
3a CyjloBe, INTO OH 3HAYMIIO JIa Ce BUIIC HC MOXKE MCHATH (3a pasiuky of
3aKOHA M JIPYTHX H3BOpA paBa KOju ce MOry MeraTh). [Ipyrum petunMa, ona
61 y TOM norsejly Guiia HCTOBETHA €a CyIcKuM nperejieHToM. CTora ce Ut
la Cé OBO MHIUBCHC HC MOXKE NPHXBATHTH, T]. [la HH CYICKH NPCLCJCHT, HH
CyJicKa npakca, He O Tpebasio Jja ocTany H3BOPH IIpapa y Hac. 8

13 Hcro, crp. 18.

14 Hcro, crp. 22.

15 Ynopenm: Pagomap I1. Jykuh, Hasopu tipasa, 36opuuk pajosa  M3sopu npasa y
CAMOYIIPARHOM COIHjaNHCTHYKOM ApYITBY , FIHCTHTYT 3a ynopejHo upaso, beorpap,
1976, crp. 12-13.

16  ¥Yuopenum: Papnomap [1. ykuh, Hasopu tpaea, 36opuuk pagosa , Masopn npasa y

CAMOYIIPABHOM COTHjaNHCTHYKOM IpymTey ", MHCTHTYT 3a yniopejiHo [tpaso, Leorpag,
1976, crp. 12-13.
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Cygeke ogayke u cillsaparse dpasa

Mnak, 1 Ko Hac cy ce jasibana (Jofylie BeOMa peTKa) cxBarama jia u
CY/ICKA OJIYKAa MOXe DHUTH M3BOp lpana, OfHOCHO Na Je u Cyl ,,JIETHTHMHH
nponinchau, ogHocHo crBapanar npasa’ . Tako, nojenunn ayTOpH MCTHY Jia
Cy ,,ipanu M3BOp (Bpena) y QOpPMaINo-TEXHAYKOM CMHCT[}' OHU 06.11}1111«1 %
KOJMMA CE IPABO jaBba ¥ 00JCKTHBHOM CMHCIY, 4 TO j¢ NpaBHa Hopma
CXO/IHO OBOM CXRBATAILY [M0O]MA M eNeMEHATA Npara, y hopMaliHe H3BOpE Npasa,
naxie, He Tpeba ybpajaTH caMo ONINTE NpaBHe HopMe (OHOCHO akTe), Beh u
nojelHHa e — YKIbYIYjyhH H cyicKe OfINyKe.

Yuopejno nocMarpano, u y Esporicko) l'lpemuﬂj 'rpajl,ull,njn (He y3HMa-
Jyhit OBOM IPUIMKOM Y 003Hp NpaBHe CHCTEME KOJU NOYMBAJY HA TPaJIHjUIjH
cHIJIEeCkul caommaon f{IWL C}"JILK::]. l‘.I,II,TI}"hd HH]L HCE! I:}“I{'}Hd Kao HJHU]’! }COJHM ce
crsapa npaso. Tako ce, peuumo, y Hemauxo] oppehene npasie ojnyke, no-
ccOHO ofpTyKe CaBe3noOr yCraBHor cyiia u ofipehene ojuyke ynpaBHix cyfosa,
MOTY CMATPaTi H3BOpHMa nipasa. Tako ce uernye, ,,Y OBUM cyuajeBUMa HOMa
CYMILE JId TIPECYJIe Y CMUCTTY CBOJE CajIp:KHHE TIPEICTaBiba]y H3Bop npasa. thu-
XOB 3HaYa) npesazunasm lm_]d,lmamthm CIIyUa) W OHU UMajy GII]J_IT}’ obase3yjyhy
cHary cauuny sakony. One ce u objasmyjy kao 3akonn,”!” ¥Ynora cyjicke

ONIYKE Y CTBaparby MpaBa JolI je jaue H3paxkeka y NpaBy HOPJIMJCKHX 3eMalba.
Tako ce uceruue na j¢ Hopeewkoy: ,,OcHoBHA [i’)}-’HKL[H_}d Cy/la 1a pelld KOHK-
peTHE CHOPOBE Y CKIajly ca Bakehum paBoM. t...) Unmenuna na CYJIOBH HE€CTO
MOpaJy JIa KOHKPETHSY]Y WM JIONYILY]Y 3aKONCKe ofipefile, He 3HAYH HYXHO
fd OHU cTBapajy npaso. CaMo YKOMHKO OMIUTH NpaBHH IPHHIMITNE YKa3yjy fa
Je Moryhe jloHeTH HPCHE/ICHTHY OJTYKY, MoXke ce pehu jla cyjuje crBapajy
npaso. Taksa je curyanuja y Hopsewkoj. Hako ne nocroje nucane onpence
fla cC MMa NOCTYIHTH 110 MPCHENCHTY, YCIOCTABLEHO J¢ HAUes0 [ ce paHuje
CYJICKE OJUTYKE KOJe Cy PENEBAHTHE 3a ofipehenu cryyaj l’lMd]ZV npuMeHuTH. (...)
[Mpeneents cy lakne, 3u: avajHy eNeMEHTH M3BOpa npasa.

Konuko je sanauajua ynora cyiuuje (H merose ojnyke 3a Oyjyhe noery-
[akse, JaKIIe NPEHeJICHTa) BP0 MIYCTPATHBHO HoKagyje JelaH CYJICKH Cllyua)
u3 ipeste Kune nazpan ,,Cabma koja 1"4::-19.1::-[:1;{”.2 Pajma oBe KpakTe (M 1oyune
napabone) oinuja ce y joba OuBmie pudactuje Han (koja je Bnaga Kunom
namehy 206. rogune npe wave epe jjo 235, ropgune Have epe). [Ipema oBoj npuus,
jenan Boratu yonek M3 cpesa [len noceposao je umosuuy o npeko 200.000
Tanupa cpebpa. berosa xena je ympina u ocum hepke koja Hije Ouna noysjana,

17 Ivo Krbek, Prilog teoriji o pojmu prava, 3arpe6, 1952 (nasepeno npema: Pagomup J1.
Hykuh, Hasopu ipasa, 360puuk pagora ,,M3sopn npasa y caMOyIpPABHOM COLH]ANTH-
cruukoM npywtey, Mucrnryr sa ynopenuo npago, beorpag, 1976, crp. 8-9).

I8 ¥nopegw: Paposmup [1 Jlykuh, Hasopu tipaea, 36opunk papgora ,,M3sopu npasa y
CAMOYNPABHOM coupjaaucrnukom apywrray” , Muernryr 3a ynopeguo npazo, Beorpap,
1576, crp. 8-9.

19 Ynopean: D. Merten, Sources of Law in the Federal Republic of Germany, 360puuk pagosa
. I'he Sources of Law — A Comparative Empirical Study”, Budapest, 1982, crp. 82.

20 ¥Ynopeam: M, Aarbakke, ], Helgesen, Sources of Law in Norway, 360piuk pagona ,,The
Sources of Law — A Comparative Empirical Study”, Budapest, 1982, crp. 210-211.

21 The Eloguent Sword, vy ,,100 Judicial cases from Ancient China” (npupenuo K. L. Kiu),
Beijing, 1998, erp. 3-5.
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Ciieaan Juaulh

M CHHA OJf TPH FOJIHHE, HUjC MMAO Jipyre poadure. Jepuor jlada doraram ce
030MBLHO pa3boNeo, N MOYEo Jla je PAIMIIIILA JIa IIOCNE BErOBC CMPTH MOKE
nohe 1o cykoba usmely hepke v cune oko Hacichene HMOBHHE, TAKO JIa Ieron
CHH MOzKe ocTaTi 6e3 cpeficTaBa 3a )KUBoT. OH J¢ Ca3Bao CTapClIMHE M TOKA3a0
HM CBOj TECTAMCHT — CBE je ocTaBHo hepki, ocuym cabihe, ¢ THM Jia Kaja cuil
HanmyHau 15 rojiuma, oHa My Mopa npefiaTi cadmy. Kaja je ¢l HAnynio 15
ronuHa, hepka je opbuna ja 6pary ja cabmy. [Mourro cectpa Huje nenynuia
YCIIOB M3 TECTAMEHTA, CHH ce 0BPaTHO CPECKOM Cyjly. Y TO BPEMC HAUCIHHUK
cpe3a (M cypuja) 6uo je peauxu majerop He Vu. OH je npno cacnynao Hapoje
TYKMOLA, a 3aTHM hepky U leHor Myxa. Takobhe je DpHAILUBO NIPOYHHO Tec-
TaMEHT. 3akiLyuuo je ja ,hepka HMa 37y Hapas, a 3CT J¢ JIAKOMHCIIEH N
noxachan 4oBek’ | a CBOM capajiHuKy je pekao: ,,Orai je npernocrasno jia hie
cecTpa M3urpaTH Oparta, a MaK M fia j¢ CBOJ HMCTAK OCTABHO MANIOJICTHOM CHHY,
lleuak He 6M MOrao ja cc o o crapa Kako Tpeba u j1a je ouyBa. 3ar0 c¢
ONpEJeNNo Jla CBOj HMCTaK noBepu hepku nako j¢ y cTBapu Keneo jia ona Oyje
caMO NpMBpPEMEHM crapanal merose nmopune. Cabma npeacrpsasba jachy
HOPYKY Y 0BOj caayuajy. Oran je oppejino a cui obuje cabimby Kafa nanyun 15
rofiMHa, jlakmne Kaja oyje OMo y cTawy jla caMocTalno ofyivie. OcHonano je
npenpuieo aa he meropa hepka u set ojGuTH f1a nipeflajy cabiby cumy. Y¥uajyhu
TO Y BHY, OTall je Nolao oji Tora ja he, Kaja jepHor gana cayuaj Oyjue usHer
[pef, HajlIexkHe CYJICKE BIACTH, CABCCTAH CYIH]A PA3YMETH HCTOBE HAMEpE i
na he JJOHeTH NpaBuuHy OJITYKY. Jep, KaKo MOXe HEKO JTaKOMACIeH H oDHYaH,
Kao 1ITO ¢y TO OHAM merosa hepka w 3et, pasymery iberony o30uinity 3abpu-
HYTOCT M JIAleKOCEKHA pasMullbatba. Ha ocHony OjIyKe cyna, HMOBHHA |
nocey, onysery cy hepku u npepary cuy. ,,Ona HepoceTojHa hepka n 3a0 3¢
yKMBAITH ¢y Y GnarofieTuma nacneba sumie o 10 ropua, To je suiue Hero mro
3acayKyjy . Y 3akJLyuKky M MOyl oBe Iputie ucTuie ce fla je: ,,Ona npeeyja
H3a3BANA HOLITOBAILE CBUX KOJM CY O 150] PACHpaB/banu.”

111

Cre n/IeMe i KOHTPaJIAKIM]e BE3ale 38 TCOPH]CKE H NPAKTHHIHE aClicKTe
YIPABHOT [IpaBa, NOceGHO Y Bean ca yoOIuuaBameM YIOPEHOT i Mehyrapoj-
HOT YNPABHOT IIPaBa, 2 UCHOMLABRAJy CC M Y BE3M Ca YOOIMUABAILEM YIIPABHOT
npasa Esponcke Ynuje.? 3ato ce Moke pehn jia je ynpasHo npaso Epporicke
Yuuje o6nacT v MCHMILIMEA KOja cc Hasla3n Y (asu Lyiaphusarea cooe ugen-
duiteia” 24 Y Tom emucny (cMuno Kao niro je To 6uo cnyuaj u ca lpxkaninm

22 ¥Ynopeju: Cresan Ik, Mebynapoguo yipasio ipaso, 360pHik pagosa: L Cphuja
— xparame Kopaka" (Ilpmnosm npojexry: ,Koncruryncame CpOmje Kao npapie
npxane” ), [pasuu axynrer, Beorpax, 1997, erp. 69-83.

23 Ynopean: Carlos Molina del Pozo, Derecho admionistrativo y derecho communiiario — Lay
Fuentes, Madrid, 1985,

24  Ynopenu: Crepan Jlunuh, Yapasno dpaso Espolicke yhtije, 300pHHK pajiosa HIHpaso
Esponcke Yuuje”, Yapyxeme 3a lIpano Esponcke Yuuje, CayxGenn riacunk, beo-
rpaj, 1996, crp. 189-206.
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capeToM y MpaHIyCcKO] M Ca aJIMUHHCTPATHBHHM TpuOyHanumMa y Bpuranuju u
CAJL), saxuy ynory y opMupaiby ynpassor npasa Esponcke Yuuje nma u
Enpornckn ey npanjie. Ynpagho npaso Epponcke Ynuje ne chopmupa ce 10K-
TPHHAPHHM WM JICTHCIATHBHUM IyTeM, Beh, npe ceera, ynpasHom (M ipyrom)
NPAKCOM HheHOr Cypa. [lakne, y nponecy nocrenenor ofiukosama pusnono-
MU]e YIPABHOT ITpaBa EilpﬂlchE YHuje Haj3HavYaJHM]a, aKO HE U INaBHA yaora
npunajga EBporckoM cyj npasje.

Kao onura nperxojia HalloMeHa, Moxe ce peh jia ce ynpasno npaso
Enporcke Ynuje pasnuja 1 Kpos Npolec yeknahupama (harmonization) ynpas-
HOP 1IpaBa OJCJIMIMX JIpsKaBa WiaHuia ca npasoM Yuuje. [Tpumcpa panu, eso
Kako ce yupasto npaso Esponcke Ynuje npaso II|JHMEH}’_§C. y fbpm{u;}rcm], e
JpsKaBui caper M JlaHac HacTapba ca TPaJMIMjOM Jla CBOJUM OJIyKaMa H
NPAKCOM CTRAPA HORC YIUPABHO-1IPABHE MHCTUTYTC: ,,...JIyDOKE lIpOMEHe Y yiI-
PABHOM HpaBy PPaniycKe nocnejiuia cy ojipehene nonMTHKe HHTEPHALIHOHA-
JIalp]e M JICHCHTPaIM3alM]e Y Mchynapojionpasiom cucremy. Ty cc ucruue
na je Hlpakaiii caBeT BUIIC TFOJMHA, YATABUM HUIOM CBOJMX OJIJIyKa jacHo y
CYICKO] TIPAKCH IIPUXBATHO CYNEpHOPHOCT MchyHaponHor npasa, # nocedGHo
cynepuopHocT npasa Eppoticke 3aje/inuie npeMa HallHOHAIHOM npasy PpaH-
nycke, Y Tosm emucny, [IpiKasHu cageT je CBOJOM OIJTYKOM HPHXBATHO JIa OMILTA
natena dipamyckor npasa Mory GHTH u3BefieHa n3 MchyHapojIHHX KOHBEHIH]a

Kao, Ha [pUMep, Yy MaTtepuju npasa nizbernuia; fa cy nupekruse Esponcke
Bajejnuiie obaBesHe 3a IPPKaBe WiaHNLe 3ajeannue; a cy paHilyCcKl 3aKOHH,
YAK M OHH JIOHETH KACHK]e, KOJI HUCY carimacHi ca MchyHapoHUM YyroBOpHMA,
HE MOTY [IPUMERLMBATH caracHo unany 55. ¥Ycrasa $paninycke Penybnuke; na
je cyiuja optathen ga caM Tymaun Mehynapoane kousenuuje, He nmurajyhu
MuuHeTapeTBO HHOCTPAHUX [TOCIOBA, Kao M Jia (hpaHIlycKH 3aKOHOJlaBall Mopa
HOMITOBATH NIPABO W3BEJICHO M3 npapa Enponcke 3ajeinunie, ofHOCHO ypendu
(perynaruna) u aupekripa 3ajeuune.”

Y ojiocy na ynory Enpornickor cyia npapjie y o0nkonathy thusnoHOMM]E
(yupapnor) npasa Esporeke Yiuje, Koucraryje ce Jia je: ... HajleXXKHOCT cyjia
HCTOBPCMEHO M KOMILICKCHA W pasHoBpeHa., YMHY ce Jla ¢y TPH Haj3HavajHuje
OOIACTH IEroBe HaJUICKHOCTH: 1) mocTynnyu NpoTHE JIpXKaBa WiaHuna; 2) mo-
CTYULK HPOTHE WHCTH I!)'IITr‘[jd Saje)uie 1 3) oJIyKe O HPETXOJHAM ITHTalUMa
{pm iminary rulings).” =" Kaxo ce HCTHUC! ,,...HA HCKM Hauul, Moxe ce pehu fia
Epponcky cyy npasie uMa yaory ‘cyjicke Jienojke 3a ce nocnose’ (judicial maid
of all work): 0H je MCTOBPEMEHO M HEKa BpCTa yupapHor cyfa (administrative
couwrt) KOMC MOTY Jia ce 0DpaTe HE3afoBOMLHN cAy:KOCHUIM 3ajeiHUIE, alH je
HCTO TAKO Ha pacrnofaramy HOJCMHIIIMA YKOIHKO CMATpajy fla UM j¢ NoB-
peherno npaso aktuMma 3ajeauuie. On rakobe urpa u yaory ycrapHor cyja
(constitutional court) KoM cec DABH IUTAHUMA KOHTPOJIE 3aKOHUTOCTH (fudicial
review), Kao u Mchynapontor cyna (international court) Xama TyMauu ofpende
yropopa. KoHauHo, OH Urpa M yJiory jpyrocrencnor cyua (appellate court), kana

25 Hparvam JTeakonnh, Guy Braibant, Le droit administratif frangais, Ananu ITpaeuor da-
kynrera v heorpany, 6p. 3-4, 1993, crp. 452

26 E. C.5 Wade, A. W. Bradley, Constitutional and Administrative Law, London-New York,
1985, crp. 131,
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CY Y NMTalLy T3B. OJUIYKE MO NPCTXOHUM MUTambuMa (preliminary ruffrlg.‘%). ).
yKonHKo je jomahum cyjlopuma norpebuce onpehena npera TymaueHa.” ¢

Tako, y cny:kOeHnukuM cnoposuma Cyjl uMa yIory yiipasHor cyja {(an-
MHHHCTPATHBHOT TPHOYHAIA) ¥ CBUM CIIyUajeBHMa Y KOJUMa HCKH CITYROCHUK
3ajennune nokpehe nocrynak npotus 3ajejiunue. O yrynno 8.293 npeamera
Koje je Cyj oj1 csor ocuuBatba (1953) o 31. penembpa 1993, rojiute pacnpasno:;
..JlaTeko Hajpehu 6poj npeAMeTa OJIHOCH ce Ha NPHTYXOe cinyKOeHuKa noje-
auHEX HpcTuTyiMja E3 y crsapuMa Kao mITO cy 3acHHBaILE pajaHor OjiHoca,
nnaTe, ynanpehersa, AMCUMINIMHCKH HOCTYIIM K €1, & LITO 01 Y HAMOH A HUM
OKBHPHMA NOTHAfano mop cryk6enuike cnopose.”2® TIpemMa craTHCTHIKHM
nogaima 3a nepuog o 1953. ropuse o 1993, rogunc, 6poj cayxOCHHIKHX
crioposa npea CyoM npasje H3HOCHO Je 5147 %

YipasHo-CyJICKH KapakTep Hagnexknoct Enponckor cyjla npasje Jio-
Na3u 0 M3pakaja My ,.cliopaBuMa o sakountocru (judicial review) axara
Sajepnune. Hangnexunocr Cyaa npeyipuhena je m y cayuajesuMa ¥ Kojuma ce
ocnopasa ,3akondroct’” akata Canera munmcrapa nin Komucnje, Onaj noc-
TYNaK MOKE HOKpeHyTH fpxkana unannina, Caper munncrapa uin Kosienja,
a nop, ofpehenuM ycnosuMa M MOJEIMHIM M NPABHA Jia. 3a pa3iuky ol
npasa, nojetuiiu npejt CyoM e MOry OCHOpaBaTH OINIITE akTe 3aje/iuIc,
ceM y cnyuajy Kajla je olllUTH aKT OCHOBA 34 JIOHOUICHE MOJCUHAMHE OjUIVKE
KOja ce¢ HCMOCPE](HO OfIHOCH Ha HOje/IMIIA WITH TIPABHO JIMNC. Y TAKBUM CHTY-
anMjaMa, nojeiMHatii akT (OIyKa) MOXKe OUTH CTABILCH BAH CHATC YKOJIHKO
ce YTBDIM Na je OUINTH akT (HNp. peryjiatusa) ,HC3AKOHUT (BUIH OJLTYKE
Cyna: Plaumann v. Commission, 1964; Compagnie Francais Commerciale elfc. v.
Commission, 1970: Bock v. Commission, u ip). ,,CIeICTBEHO TOME, Y CITyUajeBHMA
y KOjUMA TaKBe OJIyKe MMajy 3a [MOCHEIHIy AOHOIIEH:C HEKOT YiipaBHor (aj-
MHHHCTPATHBHOT) aKTa, OJJHOCHO YKOJIMKO YIPABHH aKT HHJC TONCT, & MOPao
je GUTH foHET (HCUMILCHHE), MMAMO CHTYAIH]y KOja Yy CBEMY MMa YUPABHH
kapakTtep. [lakne, y THM cllyuajeBHMA, MOKPETathe MOCTYIKA HMa 3a L 10-
punITeise akTa (annulment) wik, nak 3axres na Caper nan Komucnja jonece
TaKaB aKT jep je To nponycrina ia yuunn (failed to take action).”

Mebytum, Moryhe cy u cutyaumje y Kojunma ce npen Cypom nokpehe
NOCTYNAK MPOTHB HEKE JIPXKane WIAHMIE Off CTPAHE HCKC JIpyre ipXkKase ‘Hia-
uue wi Komucnje. Cnyuajesn fa jejiHa ipxapa Wialnia NOKpeHe nocTynax
NPOTHB JIPYre ApKaBe wWianuie 3aKeHUIE Cy BEOMa PETKH (BHII HII. caytaj
France v. UK, 1980), upe cBera u3 pasiora, ro ce JpxKape "iaHume OCHaia)y
na Komucujy f1ia npejtyame oarosapajyhe Kopake yKoJMKO 3a TO MMa notpede.
Ca ppyre ctpaiie, y cayuajy Kaga Komucuja nokpehe nocTynak npoTHs HEKE
JIpKaBe UIaHAIC, OGMIHO MPETXORH HEKa BPCTA ,,1OCTYIKA yeKaabupama',

27 H. B. Jacobini, An Introduction to Comparative Administrative Law, New York-London-Ro-
me, 1991, erp. 250-251.

28 Dick Leonard, Guide To The European Union, London, 1994, crp. 60.
29  VYnopenu: Dick Leonard, Guide To The Eurapean Union, London, 1994, crp. 61-63.

30 H. B. Jacobini, An Introduction to Comparative Administrative Law, New York-London-Ro-
me, 1991, crp. 253,
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MaK TeK YKONMUKo To He yeie, Komucuja he ce obparntd Cyny (BujgH, HIp.
envua] Commission v. ltaly, 1966) Ilo caja, najsehn Gpoj opakux crnyuajeBa
onuocn ce Ha MTanujy: y nepuonpy on 1954, no 1993, rojguse npoTHs ibe je
noxpenyto 286 nocrynaka npe Cyjiom, IoK je ca ceoje crpane Mranuja nok-
penyna S0 nocrynaka. ,,Kao urro nopanm noxasyjy, Mranuja ce Hajueiihe jaBmba
npen CynoM GHAO y CBOJCTBY TYXKHOL@, anyu Jour yenthe y CBOJCTRBY TYXKEHOL.
Wranujancku napnaMcHT J& HOTOpaH 110 CBOJO] CHOPOCTH Y JIOHOLICHY 3aKOHa, &
BehiHa OBHX CIIOPOBA OJHOCH CE Ha NIPOIYLITAR:E Jd CC anMf;Hc JIMPEKTHBE KOje
je yesojuo CaeT MEHHCTApA Y POKY KOjH je 6no npensuben.”3! MebyTum, nako
UMAjy 1 HEKE CIEMENTE YIPABHHX CHTYalija (Hnp. T3B. Copa o 3aKOHUTOCTH), C
003UPOM Ha npepMeT (HIp. JOHOILICHA ofrosapajyhiux 3aKoHa pajn H3BpIICHA
nupexTHpa CaBeTa) 3a oBe cnyuajeBe ngc cc Moe pehu Jla ynase y JloMeH
YCTABHOT, d He aIMMHUCTPAaTHBHOL IIPaBa.

M obnact sammuTe JLYICKUX npaBa y oipebeHo] MepH notmnaja noj
vipasuy jypucauxiujy Cyna npaspe. Teopujckn nocMaTpaHo, 00J1acT 3alITATA
JLYJICKUX TIpaBa y oksupy EBporcke YHuje ofiHOCH ce Ha OBPENy OBHX NpaBa
ofi cTpane came Yuuje (3ajefuie), ¢ THM LITO Ce He UCKIbY'UY]Y HUM cHTyaluje
nokperama noetynka npej Cyjom npasje Kaja cy osa npasa nospebena on
CTpaHE JIPkKaBa "“WiaHuUa. Y IpaKcH, Ma:l);m MM, CYJICKY 3alUTUTY ¥ ciyda)y 1no-
Bpejie JbYJICKUX npasa Hajuelnhe npyxajy cyAOBM [piKaBa ‘UTaHulia, ajgu
nocehGan M PENnaTUBHO CIIOXKEEH MEXaHH3aM KD]H je upejBubeH y KOHTEKCTY
Enporickor caseTa, OJJHOCHO EBpDIIChL KOHBCHI{M]E O 3AILITHTH JbYICKMX Npana
it ocroBanx croGona (1950).* Osom Kousenuujom obpasosana je Esponcka
KOMMCH]a 3a JbY/ICKA IpaBa 1 EBpOIICKH cy/l 3a JbyJICKa NpaBa (ca CeJIHIITEM Y
Crpachypy). Kako cse ppxase unanune Enponcke Ynuje npusnajy uajiex-
noct EBpoIckor cyjia 3a /LYjicKa Ipasa, To ¢e H MOCTYINIH Y BE3H ca 3allITHTOM
OBMX NIpakd, Ipe cBera nokpehy npen osum cyjom, a He npept Cygom IIPHBHE.34
Ona cuTyalmja MpoORCTHIE U3 CreHUHIHAX OfiHOCA mamehy Enponcke KoH-
BEHIMjE O 3AIUTHTH JLYICKHMX 1IpaBa, ca jejne crpade 1 Esporncke 3ajennuue,
ca npyre. Tako, ,,..PuMcki yrosop o crsapamwy EBponcke eKoHOMcKe 3ajefi-
nnne (1957) ve cajpau uspuuute ofpefbde off 3alITHTH JLYICKUX npapa. (...)
MebhyruMm, npema unany 164, Pumckor yrosopa, Esponcks cyjt npasjie ayxaH
je jla ce crapa o MOIITOBAMY NMpaBa HPHIKKOM TyMaucHa W IPHMEHE OBOT
Yrosopa. Y cBOJUM OITYKaMa, OBaj Cw;]:. CTAO HA CTAHOBUILTE J1a NOITOBAKE
TLYAICKMX 1IpaBa dMHH CACTARHM [0 3aje/iHUYKEe NpaBHE TPajHIMje Jp>KaBa
wianuia EE3. ( ) 3a oynyhe, 6uno OM noxKeLHO Jla Ce OBa JiBa CUCTEMaA
puIe NTpUOIIKE jejlaH 1pyroM...”

F)

[

Dick Leonard, Guide To The European Union, London, 1994, crp. 62.

Yuopenn: H. B, Jacobini, An Introduction to Comparative ddministrative Law, New York-
London-Rome, 1991, erp. 253,

Ynopenan: Rosalyn Higgins, The European Convention on Human Rights, ,,Human Rights
in International Law: Legal and Policy Issues” (Edited by Theodore Meron), Oxford, 1985,
crp. 495-550.

34 Ynopenn: Dick Leonard, Guide To The Ewropean Union, London, 1994, crp. 63; H. B.
Tacobini, An Introduction to Comparative Administrative Law, New York-London-Rome,
1991, cTp, 255-257.

Lt

frd
fed

85



Citiesan SJuauh

Ynora Cyna y crBapamiy (yipasuor) npasa Epponcke yHuje Moxe ce
BUjicTH Ha cnefiehem npumMepy. Kao 1o je no3Harto, ApKanLaHCTRO (MaKo HMa
M HEKHX [IPYrHX, peuuMo MehyHapogHonpasHux acnekara) je THIHIHA ajiMu-
HUCTPATHBHA MaTepHja KOja Clajia y pecop T3B. YHYTPALIHLUX M0CIOBa jejiie
npxane. [Tpema oppenbama Macrpurckor yrosopa (4. 8-8e), mebyTum, yera-
HOBJLABA CC M JIpKaBLaHcTBO EBpolicke YHUjC Koje MOYHBA M HPOUCTHYC H3
[pKaB/LAHCTBA JipXKaBe WiaHKie. To 3Hauy fla je 3a CTHIAIE PXKABLANCTEA
YHuje y Hadeny Hy>Kuo (M JIOBOJLHO) HCOYHHTH YCIOBE Koje npejisuba ojrona-
pajyha npxkasa unanuna. MebhyTiM, Kako ce HeTHYE, TEHIKO Jla ce oBe ofipeide
MacTpHxTCcKOr YyroBopa MOCYy TYMauTH Y CMUCIY OrpaHituanamka crnobojie
ONYUHBAA HALITHOHAITHE IIIJ}KHBC ¥ BC3M €A CTHIAHCM CONICTECHOT ,11]'!&.'—113.;1;&!%
crea. Jla nu To 3HauM Ja je HoOHMjaLe [APXKABLAHCTBA YHHUje ayTOMATCKO, TJ.
Jla CTHIAHEM UIIH NIOCCHOBaHCM JIPAKABLAHCTEA ITAHUIIC JTHIIC, rpm fact CTHUC
H apxasbanerso Espoucke Yuuje, Ca aipyre crpate, a JiM ¢ 3a CTHLAILC
APXKaB/LAHCTBA YHH]C NOTPEOHO MIBPUINTH JOLI HEKY 1n0ceOHY ajiMHHUCTpa-
THBHY pajiiby (HIIP. HOJIHOILEILE 3aXTeBa Wik Monbe) 3a npujeM y JipKanibaH-
crBo Yuuje. OcuM Tora, nocTaB/bajy ce W JIpyra 1mHTamba 3Havajua [uTama:
PEIMMO; KOJH je Oprad HajUylexkaH y TOj CTBapH, jla M OpraH HalMoHalHe
ApKaBe HIIH HeKM OpTaH Y HUje; KAKO Ce JIOKa3Yje IPKABLAHCTBO YHUJC, J1a Ik
HEKOM [IDCLE!HUM (,,eBporckoM’ ) HCIPaBOM, WIH j¢ JOBOTLHA HCNIPaBa jIpKabe
wranune. >0 Kako oBa M ipyra, HaM3ricy TeXHUKO- AIMHHHCTPATHBHA ITUTAILA,
HUCY JI0OHIA OJIrOBOP Y caMuM ojipefibaMa YToBopa, Cha je ﬁLp{‘HMTIIL‘Ji‘:d na
he y 6moko) 6yayhiocty, ynpaso Espomnicku cyji npasjic buti onaj akrop
Esponcke Ynuje koja he nmare ojuy: iyjvhy ynory y chopMupay OCHOBHHX
HHCTUTYLMjA YIIPABHOT T1paBa EI-IFIL‘][[LKF; Yuuje.

Hako oji cekyuiapuor 3nataja, tpeba pehu pa y papy Esponckor cyja
npaBe 7107a3¢ K IO M3paxkaja ajMHHUCTPATHBHE CUTyallMjc BE3dHe 3a T3B,
cyacky ynpasy. Haume, Cyp nipapjie uma nocebHo oBnalheHo cnyKOCHO JTHIC
(registrar) Koju je ofrosopan 3a soheme agmunucTpaTHenux nociaosa Cyna.
OcuM Tora, CyJ pacnonaske u jejiiuM GpojeM CTPYUHHX capajiHHKa IIpaBiuKa
(legal mswrmrm) Kao M GUOIHOTEKOM H IIPCBOJIHIAMHOM criyxx6om. Cyn cam
yrBphyje cBoja yHyTpauliha npasuna pana KOJH Cy ¥ BEIIMKO] MEpH CIIM'IHA ca
TPaUIH]OM H IPAKCOM (hpanuyckor J[Ip:KaBHOT capeTa: YakK ce j¢ ¥ (ppaHilyckH
jesuk y Hajueithoj ynopeOu y C7y1w (MaKO ce MOXKE KOPHCTH Je3MK CBAKC
NpAKaBe YaaHMie, OCHM HPCKOT).

M3 cBera M3JIONKEHOT, MOXKE ce KOHCTATOBATH Jia je yrnpasHo npaso Es-
porcke YHHje HOBA M PCIaTHBHO HeH3upepeHIMpata aiMHHICTPATHBHA JI1C-
MIUTHHA YH]E & CAJIPKHHCKO yoOnuaBame u cucTemMaTH3anuja y Toky. Teo-
PHjCKH ITocMaTpaHo, pu3noHoMuja ynpasHor npasa Eeponcke YHiuje 06nuKyje
ce Y OKBUPHMA YIOPEIHOT YIIPaBHOT Ipapa, OiHOCHO Mehysapojnor ynpasnor

35 Bupn cnyuajese: Internationale Handesgesellschaft, 1972; Nold v. EC Commussion, 1974;
Rutili v. French Miniser of Interior, 1976 u gp.

36 Ynopenn: Becna Kuesxesuh-Ilpennb, Jpwaswanciiso Espoucke Yuuje, Mehynapo-
na npobnemn, Beorpan, 6p. 4, 1994, crp. 621-633.

37 H. B. Jacobini, An Introduction to Comparative Administrative Law, New York-London-Re-
me, 1991, erp. 251,

86



Cygcke ogayke u cilieaparse fipasa

npasa. C 0031poM Ha 3HAYA]HE TPAJMIIMOHAIIHE pas/IMKe KOHUEIH]a YIpaBHOT
npapa MojeMHAX caflaluimux ipkasa unanuna Esponcke Yuuje (unp. ®pan-
nycke, Hemauxe u Benuke Bpuranuje), YIPaBHO 1IPABO EHPUIICKE: Yumuje cy-
Ouapa ce ca CBUM OHHM Tcimkohama ca Kojuma ce C‘-r’{J‘Ide.]}" H JIpyre IpaBHe
oGRacTH JIpXaBa WIAHHIA Y OTILITEM IPOIECY ,,XapMOHH3alHje” HUXOBHX [1PaB-
HHX NIOpEaKa Ca TPaBHUM CHCTEMOM ,,eBpoIicKor npasa’ . OcHM Tora, YNpasHo
npaso Enponcke YHuje, noccOHO Y OJIHOCY Ha IUTAHA Y BE3U 3aLITHTC JbYICKHX
NpaBa, MOXKC CE Pa3fnuKoBATH Off cinuHux (ynpansaux) uHerHtynuja Casera
Enpone. Ycnen OBHX OKOTHOCTH, ¥ OOJIMKOBaY (PU3HOHOMH]E M HHCTHTYIH)A
YIpPaBHOL Mpana Esponcke Yuuje, nocebny ynory uma EBponckn cyj npasje
KOJH e CBOJHM OJUTYKAMa O CaJIPKUHCKUM H NIPEJIXOJIHUM NUTaHHMA (y3 MHOTO
CAMMHOCTH ¢a YJIOTOM KOJY je crojeBpeMeHo uMao Jlp:xapnu caseT y Ppaniyc-
KOJ ¥ cTBapalby (paHIyCKOr yIpaBHOr npana), usmeby ocranor, npodpununiie
KAO aJIMUHHCTPATHBHH TpuOyHaN, Tj. yupasuu ey Yuuje. Bpeme he rnokasaty,
a MHJIUIMjE ¥ TOM [IpaBiy ¢y Beoma jake, Konuko he opaj Cyy Oty ,,TBOpAn”
viipasHor npasa EBponcke Yuuje.

IV

YMECTO 3aK/bYUKA, Y NPHIOT CXBaTaly J1a j¢ CYNCcKa ONNyKa de facto U Y
HAIIEM NPABHOM CHCTEMY PEJICBAHTAH M JICTHTHMAH OCHOB CTBapaiba (, 13-
BOP™ ) MpaBa HABOAUMO JejiHy Hﬂ}’C’IpdiHB]I} onyky Bpxoenor cypa CpOuje,
Haune, npecyjiom Bpxuullm cyia CpGuje3® (1998) mecitio ciianosarsa nsber-
A0 NTHITG Ha KDJL cc uzbernao JHUC HACTAHHIO H HPHJ’LBHHD HABCICHO ¥ uibe-
CIUYKO] TETHTHMAUM]U, yilogobuhe ce liojmy uperﬁnaﬂ.rmmum (y cMucny unaHa
34. crap 1 TaYKa 2. nﬁ'ﬂﬂ“ﬂﬂﬂﬁﬂ ) P{?EHCIHFHHIUH MDIHGPHHJ‘: i HPHKJEJ}"‘JHHY
aoauaa). 3

Y obpasznoxcemy oBe npecyje, Himehy ocranor, HABOJIM CE M cnenehe:
Ocnopenum petesem obHjeHa je xanba TYKMOLA M3)aBILEHA TPOTHB pe-
mietba CekperapijaTa yuyTpannsux nocnosa beorpan, Ynpasa sa 6es6egnocr
caoOpahaja, Ojemense 3a Bo3una u noszayde ojt 14. 6. 1996. roguue, a Kojum
peleiLeM je 0J0MjeH 3aXTeB TYAKHOIA 33 PETHCTPAIN]Y MOTOPHOT BO3UIIA Map-
Ke , 3acrasa . Tyxunal je oclopuo 3aKOHHTOCT PElIcHAa TYXKCHOI Oopraia
3001 NOIPELHO H HENOTIIYHO YTBPJJEHOr YHILEHHYHOT CTaha, DUTHE moBpeje
GII{)UI:IGE[ NOCTYIaKa 1 1IOTpenine IpuMeHe "dt'l'ILpH]dﬂIlUl npapa. Hcrakao | jC
jna je o 4. 8, 1995, rojiuiie Kuseo Ha TepuTOpHjH olnTHHe benkosan, Kajia je
3bor IHBL’JJULIL-LI Op}’.&xdlib XPBATCKC Elkll,ll_]ﬂ ,,Dﬂ}']d MOpao Jia HH]]}'CTH TO
T]U,Il]'ﬂr”-T_j e R 2 jL iLeros cui nosnauchu ce ca GDPGEHHK ﬂHHde HPEy3Co
BO3UIO, ¥ KOJEM C¢ Tajla HaJla3uiia HoTBP/a O TECXHUYKO] HCNPaBHOCTH, U JI0-

38 Ywuopemn [pecyga Bpxoenoe cyga Cphuje, ¥, Opoj 5393-96 og 15. oxiiio6pa 1998.
zogune, bunren cyneke npakce Bpxosnor cyna CpGuje, 6p. 3, Beorpap, 1998, crp.
6869,

3 Hpaanannk o pezuciipantju smotliopui o Bpuksaywinx dosieaa (CayxbGenn ancr
CDPI, 6p. 74/89).
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Bez2ao ra. Haseo je ga cy My cBa JlOKYMEHTa KoOja €€ OIHOCC Had BIAACHHMILITBO
BO3M/a octana y Kyhu u 1a 360r Tora Huje y MOTYRHOCTH Jla UX IOCTABH, aliu
714 je YMECTO TOra IOCTABMO Y3 3aXTEB 3a PEIHCTPAIM]Y NOTBPAY O TEXHHUKO)
MCIIPABHOCTH BO3MIIA U H3jaBe cBefloka. CaMTpa fia je TYXKEeHH OPraH norpeiHo
3aKJbYYHO JIa CE HABEJCHUM JIOKa3MMa HC MOXKE JIOKA3MBATH IIOPEKIIO, OJIHOCHO
BIACHHILITBO BO3WIA, jep je Tpebao Jia IieHH OCHOBAHOCT THX nofaTtaka. [1pe-
JIOKMO je fa ey TYKOY yBAXKH i OIITIOPEHO Pellerhe NOHMIITH, TYKeHH opran
cMaTpa Jia je Ty:k6a HEOCHOBAaHA jep TYXHIIALl HE HCMYH-aBA YCJIOBE 3a pCIuC-
Tpallijy MOTOPHOT BO3WNa fipe/iphjijeHe unanom 6. cras 1. uutnpanor Ipasun-
HuKa. [IpH TOM TY:KEHM OpraH He HCTHYE NUTamke npebusaiuiura U3 unana 34,
cran 3. Tavka 2. uuTupanor [IpaBuiHiKa Kao CNOPHO NMHTAKE,

Kako ce oBO HUTaHmE MOXKE I0JaBHTH Kao CHOPHO, HAMMC [1a JIM Jiine
Koje je nporepano W3 Xpsarcke M Hactrauuno ce y PenyGnunu CpOuju Ha
OCHOBY u3bezauke aezuitiumanufe usjate of CTpanc HajekHor oprana Lp-
peHor Kpcra yonurre Moxe MOJIHETH 3aXTEB 34 PECMCTPALH]Y CBOT MOTOPHOT
BO3WA Y BE3H “JIaHa 34, crap 3 tauka 2. nurupanor [lpasuiaHuka, Muliiberba
CMO ga ce Mecldo ciflaHosarba uzbezao? aula Koje je kao MaKeo HacegeHo y
uabezauukoj aezulliumatiigu nagaexroz opzana Lpeerno? kpctda modce yitogo-
Guitiu fiojmy fApebusaatauiiia y cMucay ogpegaba uaana 34, ctias 3. iwaka 2.
wnupanoz flpasuanuxa.

OBO cTOra 1ITO je HOMopHA HltberIUa J1a CY H3DETANIE ca TEPHTOPH]C
Cpncke Kpajune y XpBaTcKoj HACHITHO NPOTEPAHE €A TEPUTOPH]C ojipejijcH
neo ce nacranuo y Penybmanm CpOuju. Takso nacTamHBaiLe 3a H3DeruIy
3HAYHM HBETOBO OMPEIE/HLCHHE Jla CTaNHO NpebuBa TaMo Ijie ce HACTAHHO, OJ1HOC-
Ho y PenyGmui CpOuju, ako ce y 10j Ha Taj Ha'lHH HaCTaHHO CBE JIO CBCHTY-
AHOT NIPECeheiba ¥ HEeKY JIPYTY PenyOinKy Uil 3eMIbY. H coeaka gpyza upomena
agpece y okeiipy Peiiybauxe Cpbuje 6u buaa ytiogobmena Uojmy ipebuaa-
AUITA Y HABegeHOM cmticay. 3aTOo ce HE MOXKC CMATpPaTH Jia je npebuBanuiuTe
w3Gernuue u3berne ca repuropuje Cpneke Kpajune y Xppatcko] y PenyOnuky
Cp6ujy n pame y Cprekoj Kpajuuu y Xpsatckoj, seh je raksa usbernuia
sacHoBana csoje tipebupanuuire y PenyGnuuu CpOuju, cBe jIOK EBCHTYAIIHO TO
npeGHBaTMINTE HE IPOMCHU HeelbekmheM U3 Pemybnuke Cpbmuje.
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